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VERIFICATION ATTACHED TO "ANSWERS TO INTERROGATORIES" 
(DATED AUGUST 13, 1969) 


STATE OF NEW YORK ) 

) ss.; 

SOUTHERN DISTRICT OF NEW YORK ) 


WALTER S. LONG, JR. , being duly sworn, deposes and says; 

I am a Vice President of Harris, Upiiam & Co, Incorporated, 
the defendant in the within action, to whom plaintiff's interrogatories 
dated August 13, 1969, are directed. I have read the foregoing answers 
to said interrogatories and know the same to be true of my own knowl- 
edge except for those matters stated to be on information and belief, 
and as to those matters I believe them to be true. The sources of my 
information and belief are statements and papers relating to the matters 
in suit. This verification is made by deponent because defendant is a 
corporation and deponent an officer thereof, to wit, its Vice President. 


Is/ Walter S. Long, Jr, 

Walter S. Long, Jr. 

Sworn to before me this 
3rd day of October, 1969. 

Is/ Robert A. Barron 

Notary Public 

ROBERT A. BARRON 
Notary Public, State of New York 
No. 60-0173775 West. County 
Certificate filed in New York County 
Commission Expires March 30, 1971 
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VERIFICATION ATTACHED TO "DEFENDANT'S ANSWERS TO 
INTERROGATORIES DATED MARCH 18, 1970" 

STATE OB’ NEW YORK ) 

SOUTHERN DISTRJ.CT OF NEW YORK ) 

ROBERT A. BARRON, being duly sworn, deposes and says; 

I am a Vice President of Harris, Upham & Co. Incorporated, 
the defendant in the within action, to whom plaintiff's interrogatories 
dated March 18, 1970, are directed. I have read the foregoing answers 
to said interrogatories and know the same to be true of my own knowl- 
edge except for those matters stated to be on information and belief, 
and as to those matters I believe them to be true. The sources of my 
information and belief are statements and papers relating to the matters 
in suit. This verification is made by deponent because defendant is a 
corporation and deponent an officer thereof, to wit, one of its Vice 
Presidents. 

/s/ Robert A. Barron 

Robert A. Barron 

Sworn to before me this 
2nd day of April, 1970. 

/s/ Joseph A. Flahaven 

Notary Public 

JOSEPH A. FLAHAVEN 

NOTARY PUBLIC, State of New York 

No. 24-1244350 

Qualified in Kings County 

Cert, filed in New York County 

Commission Expires March 30, 1971 
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VERIFICATION ATTACHED TO "FIRST AMENDED ANSWERS TO INTER- 
ROGATORIES" AND "DEFENDANT'S AMENDED ANSWERS TO 
INTERROGATORIES DATED MARCH 18, 1970" 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) ss. : 

SOUTHERN DISTRICT OF NEW YORK > 

JOSEPH A. DWEK, being duly sworn, deposes and says: 

I am a Vice President and Assistant Treasurer of Harris, Upham 
& Co. Inc. , the defendant in the within action. I have read the foregoing 
answers to certain interrogatories directed to defendant by plaintiff as 
affected by an order of the United States District Court of the Southern 
District of New York dated and entered September 15, 1970 and know the 
same to be true of my own knowledge except for the answers provided 
to Interrogatories No. 5, 7, 8, 9 and 11 of the first set and 1(a), 1(b), 

1(c), 5(a), 5(b), 7(b) of the second set, which I relied on information sup- 
plied by Mr. William McCarthy, an employee of defendant. For the 
answer to Interrogatory No. 19 of the first set, I relief on information 
provided by Mr. Henry Martone, an employee of defendant and its Direc- 
tor of Personnel. For the answer to Interrogatories No. 11(a), 11(b), 
11(c), 11(d), 12(a), 12(b), 12(c) and 12(d) of the second set, I relied on 
information supplied by Mr. Mario J. Abbatiello, an employee of defend^ 
ant. For all answers I relied on the various records, ledger, memoranda 
and papers maintained by defendant. As to all those matters on which I 
relied for information on such records or on information supplied by vari- 
ous employees of defendant, I believe such answers to be true. This 
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VERIFICATION ATTACHED TO "FIRST AMENDED ANSWERS TO INTER- 
ROGATORIES" AND "DEFENDANT'S AMENDED ANSWERS TO 
INTERROGATORIES DATED MARCH 18, 1970" 


verification is made by deponent because defendant is a corporation and 
deponent, an officer thereof, to wit, one of its Vice Presidents and its 
Assistant Treasurer^, 


/s/ Joseph A. Dweck 

Joseph A. Dweck 

Sworn to before me this 
5th day of October, 1970. 

/s/ Paul F. Robinson 

PAUL F. ROBINSON 

Notary Public, State of New York 

No. 41-0604930 

Qualified in Queens County 

Certificate filed in New York County 

Commission Expires March 30, 1972 


I 
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PLAINTIFF'S RULE 9(f) AFFIDAVIT SWORN TO AUGUST 12, 1970 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 


HAROLD FISHER, 


Plaintiff, 


-against - 

HARRIS UPHAM & CO., INCORPORATED, 


69 CIV. 3312 

RULE 9(f) 
AFFIDAVIT 


Defendant. 


■X 


STATE OF NEW YORK ) 

: SS.: 

COUNTY OF NEW YORK ) 

I, ALAN HARRIS, being duly sworn, deposes and says: 

That he is a member of the firm of LIVINGSTON, LIVINGSTON 
& HARRIS, .the attorneys for the plaintiff. 

Pursuant to Rule 9(f) of the General Rules of this Court, the 
undersigned certifies that he has conferred with counsel for the defend- 
ant in an effort in good faith to resolve by agreement the issues raised 
by this motion without the intervention of the Court and has been unable 
to reach such an agreement. 


By correspondence and at a conference of more than 2 1/2 hours 
in duration at the office of counsel for the defendant on May 6, 1970, the 
undersigned pointed out each of the defects and deficiencies in the form 


I 


PLAINTIFF’S RULE 9(f) AFFIDAVIT SWORN TO AUGUST 12, 1970 


and substance of the answers contained in both sets of Answers to Inter- 
rogatories. The various theories of the plaintiff's causes of action, and 
the facts which had already been elicited from the defendant, were re- 
viewed so as to demonstrate to defendant's counsel why information was 
relevant and essential to plaintiff or why plaintiff was entitled thereto. 

Counsel for the defendant stated that additional investigations and 
checking were being done as noted in the Answers and that further inves- 
tigations would be done in order to supply missing information and that 

I he would reconsider other answers. On several points he maintained 

1 

I that the form was sufficiently correct and that the defendant refused to 
furnish other information which it felt would be burdensome to obtain or 
in its opinion was irrelevant or inapplicable. 

■ 

I Since May 6, 1970, the undersigned has received no further infor- 

I 

I mation or communication from counsel for the defendant, although the oral 
deposition of the plaintiff by said counsel for the defendant has been con- 
cLided in the intervening period. 

/s/ I. Alan Harris 

I. ALAN HARRIS 

I Sworn to before me this 

I 12th day of August, 1970. 

1 /s/ Ja 7 / A. Wallman 

j JAY A. WALLMAN 

I Notary Public, State of New York 

1 No. 03-9514625 

[ Qualified in Bronx County 

Commission Expires March 30, 1972 
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PLAINTIFF'S AFFIRMATION DATED NOVEMBER 2, 1972 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 


HAROLD FISHER, 


Plaintiff, 


69 Civ. 3312 


-against - M. A T I O N 

HARRIS, UPHAM & CO. INCORPORATED, 

Defendant. 


■X 


STATE OF NEW YORK ) 

: SS : - 

COUNTY OF NEW YORK ) 

I. ALAN HARRIS, the undersigned, an attorney admitted to prac- 
tice in the State of New York, and a member of the firm of LIVINGSTON, 
LIVINGSTON & HARRIS, the attorneys of record for the plaintiff in the 
within action, affirms that the following statements are true under the 
penalty of perjury. 

1. This affirmation is submitted in support of the Counter-Order 
proposed by the plaintiff and noticed for settlement on November 3, 1972, 
and in opposition to the Order proposed by the defendant. 

2. Plaintiff objects to defendant's proposed order because the 
plaintiff is not willing and able to pursue proceedings further before the 
Special Master. Plaintiff has incurred expenses far in excess of $10, 000 
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PLAINTIFF'S AFFIRMATION DATED NOVEMBER 2, 1972 

in Special Master's fees, bills for transcripts, attorney's fees, and mis- 
cellaneous other items, since tliis matter was referred to the Special 
Master. It is an outrage that complete discovery has not been completed 
nor compelled in this matter as yet. This action seeks a recovery of 
$33, 000 paid by the plaintiff to the defendant, .and perhaps an additional 
$17, 000 for lost profits. There are logical and practical limits to the 
amount that a party can be compelled to pay in seeking redress of a 
wrong. To exceed such limits, in effect, deprives a litigant of his day 
in court. 

i 3. Such a point has been reached in this action. Plaintiff must 

i 

I now inform the Court, as the Special Master was heretofore informed, 

! 

that he has been ground down and harrassed by defendant's persistent 

3 refusal to co-operate in orderly discovery, to the point that he cannot 

j 

: and will not be able to go further. Accordingly, plaintiff must now seek 
the termination of the stipulation which was a basis for this Court's 
order of February 18, 1972, appointing the Special Master. 

4. During the proceedings before the Special Master, plaintiff's 
attorney was directed to file a memorandum respecting defendant's defi- 
i cient document production. Thereafter, again pursuant to direction from 

•I 

I 

I the Special Master, a second such memorandum was filed on June 30, 

j 

I 1972. Copies of these Memoranda (in inverse order) are attached hereto 
I as Exhibit "A". Defendant's answering memorandum is attached hereto 
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PLAINTIFF'S AFFIRMATION DATED NOVEMBER 2, 1972 

as Exhibit "B". Thereafter, in further hearings before the Special Mas- 
ter, defendant, while admitting that it had sources of documents which it 
had not examined pursuant to the Rule 34 request (originally served in 
February 1971), finally refused unequivocally to do so. In addition, 
defendant maintained that further search of its files for documents was 
impossible because its staff is inadequate and incompetent to do the task 
intelligently - and to illustrate this, defendant's attorney explained some 
files had been searched on three separate occasions and that new docu- 
ments had been found each time. Of course, a serious and competent 
search the first time would have removed this problem. 

5. As a consequence of these developments, plaintiff, with leave 
of the Special Master, filed another memorandum, supplementing the 
materials contained in Exhibit "A" hereof. A copy of the said supple- 
mental memorandum is attached hereto as SJxhibit "C". 

6. Exhibits "A", "B” and "C" constitute the written record, 
which, with oral argument, led to the Special Master's decision of Sep- 
tember 22, 1972, which has been filed herein. It must be observed that 
said decision is an interim decision. The said decision includes a find- 
ing that the documents plaintiff seeks are relevant and discoverable and 
that production has been piecemeal (pp. 5-6). Plaintiff's only quarrel 
with the Special Master's decision is the apparent proposal to engage' in 
a piecemeal solution which contemplates the possible elimination of 
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PLAINTIFF'S AFFIRMATION DATED NOVEMBER 2, 1972 


i 





discovery rights which are fundamental to plaintiff's trial preparation 
and which were granted, on consent, in Judge Murray Gurfein's order of 
September 17, 1971. We are much too far downstream in this litigation 
for this fundamental change in the ground rxiles and, at any rate, the re- 
sources are not available for further piecemeal discovery. 

7. It is respectfully submitted that the decision of the Special 
Master is a temporary decision, and is not responsive to the application 
of the plaintiff as set forth in his aforesaid memoranda. 

8. Defendant's Proposed Order is further unacceptable ' to plain- 
tiff because its terms necessarily alter the terms of the prior order of 
Hon. Nlurray Gurfein of this Court, entered on consent of all parties on 

' September 17, 1971, which directed the production of documents sought in 
a Request pursuant to Rule 34 F.R. C.P. The said order of Judge 
Gurfein is now the law of this case and it represents a most fundamental 
understanding in reliance upon which plaintiff conducted all of his discov- 
ery to date. Defendant should not now be permitted to renege on the 
agreed provisions of Judge Gurfein's order at this late stage in the pro- 
ceedings. 

9. It is respectfully submitted that plaintiff's Proposed Counter- 
Order should be signed by this Court whereby all further proceedings 
before the Special Master be deemed terminated, and further order that 
the Special Master be required to prepare and file a final report with 
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PLAINTIB^F'S AFFIRMATION DATED NOVEMBER 2, 1972 

recommendations responsive to the plaintiff's application. 

Dated: November 2, 1972. /s/ I. Alan Harris 

I. ALAN HARRIS 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 
OF JANUARY 11. 1972 


1 

2 

3 


4 'i 



6 , 

1 

1 

7 I 


10 





15 


16 

17 

18 


19 


20 



23 


!l 

•i 




>!« H< ❖ 

McCarthy 31 

Bartep, I’m not interested. 

Page 13 towards the bottom of the page it's not 
distinct. Will you please do the same thing? 

MR. MC AIiLISTER: Yes* I understand that to be 
January 21 as the settlement date. 

THE WITNESS: Ihere's a trade date January 21, 
settlement date January 28. 

MR, MC ALLISTER: On page 12 where I said value 
date of January 9, 1969, I will have to correct that. 

I understood all these dates written in would be 
settlement dates, but, apparently, I haven't been 
accurate . 

MR. FOLEY; Will you check those dates? 

MR. MC ALLISIER; Yes. I will give you the trade 
date and the settlement date for each of the 13 pages, 
if they are not there. 

MR. FOLEY: Actually, the exhibit consists of 14 
pages, because there is a page llA. 

Q Mr. McCarthy, in the process of preparing or 

I 

gathering these documen,ts, were you present at the time that 
this tag, which is put 

MR. MC ALLISTER; I did that. Ihat was done in 
my office. The segregation was done in my office as 


. wel l 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 

OF JANUARY 11, 1972 


1 j McCarthy 32 

• I 

2 I MR. FOLEY: Did you have a^iy reference then to 

I 

I - ■ 

, li the request for documents which we had served? 

II . . ' V 

4 ! MR. MC ALLISTER: Only insofar as I instructed 

i 

5 • him to produce documents that would comply with the 

ii 

g :: Rule 34 request. We had a conferences^ and we discussed 

I 

y > what records of Harris, Upham would comply with 

I 

g Rule 34 request. Pursuant to that, Mr. McCarthy 

g generated this material. 

IQ ‘I HR. FOLEY: For the record. Item 1 of the request 

M 

‘i I 

asks for blotter entries which contain itemized daily 

12 i records up to August 31 , 1969 of all trades, both 

li 

13 I purchases and sales of Bartep Industries, in which 

14 ■ Harris, Upham acted as a principal or agent, and 

I 

15 j which would show the account for which the transaction 

I • . 

ig I was effected, the number of shares, unit and sale 

17 j price, if einy, or name or other designation of the 

IQ person from whom purchased or received or to whom sold 

19 or delivered. 

20 Q 1 would 2isk you, do these documents contained 

21 in this folder which is marked as Exhibit 1 constitute all 

j 

22 5 Of the re<^rds of Harris, Upham in response to that'; do they 

" i . 

•>3 ; constitute, the blotters or other records of original entry 

.! 

24 which I just described? 

25 A I think there should be more tiiein that. It only 


€CHOM*Gr?EVVER 

_J_BEEKMAN ST. WSW YORK N. V lOOEa Barclay 7.0733 - QAhclaY 7.939S 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 
OF JANUARY 11. 1972 



9 


10 


■•Siiass 


11 


13 

1- 

• .1 

15 ■ 
i! 

16 

17 

18 

19 

20 

i 

21 j! 

22 ' 

I 

23 I 

24 


McCarthy 33 

gees up to 1/21 trade date, which is the last that you have. 

I believe there are trades later than that. 

Q Is this a blotter entry? 

MR. KC ALLISTER: Are you familiar with the terra 
blotter entry? 

A That's what I was going to ask. Exactly what do 
you mean by blotter? 

Q A record of original entry which shows itemized 
daily records up to August 31, 1969 of these transactions in 
which Harris, Upham acted as a principal or agent, and which 
would show the account number for which each transaction was 
effected, the nuitiber of shares, the unit and aggregate 
purchase or sales price, the name or other designation of the 
person from whom purchaser received or to whom sold or 
delivered. 

MR. MC ALLISTER: Let me say tliis, Mr. Foley, 

You have, on the record, a de3??ription of exactly 
hov7 this information is maintained at Harris, Upham, 
and how it gets from the OTC Department, as in this 
particular case, into its records. Now, I don't believe 
anybody can say that this document is anything other 
, than the document of original entry, and I am speaking 
of Plaintiff's Exhibit 1. 


25 ’■ 




MR. FOLEY; If he knows he can say so. 

r- ffi'n 

! OCU.KMAN UT. NmV YO'W H V K<i38 CAk* tAV 7 8? 33 - BARCLAY 7.9300 
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EXCERPTS FROM DEPOSITION OF V/ILLIAM FRANCIS THOMAS McCARTHY 


JANUARY 


1972 



McCaxrfchy 34 

MR. MC ALLISTER: I think you ara using a woi^d 
of art, to be honest with you. 

MR. FOLEYs I don't intend to. 

MR. MC ALLISTER: I mean, I don't see how you 
can call any document that we have described here 
today a document, as I understand it, of original entry, 
in the sense that a meui sits down and enters into a 
general ledger book, item by item, the business done 
that day. These items are put into a computer, and. 
there are four or five different runs that can come out 
of that cosrputer, based on the sole one keypunch. 

Q Are you familiar with SEC rules with respect to 
the maintenance of records? 

A I, personally, no, sir, I am not. 

Q I would like to show you a rule, not for the 
purpose of asking you anything except this. Would you know 
what the procedures are thatHarris , Upham employes- to comply 
with SEC Rule 17a-3(a) (1)? 

MR. MC ALLISTER: I object to the question as being 
outside his realm. He ^Llready told you he is not 
familiar with SEC rules. He described for you the 

procedure followed by Harris, Upham to memorialize any 

\ 

transaction that takes place, including the Bartep 
transaction. 

SCHGN-GREWKR 

1 BEKKMAN ST. NEW YOisK. N. Y 10038 BAfiCLAV 7-8733 — BArci.av 7-9398 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 

OF JANUARY 11, 1972 


McCarthy 35 

MR. FOLEY: I am asking him does he know what 
the procedures are that are employed by the company 
to insure compliance with this particular — 

MR, MC ALLISTER: He is not a compliance man, 

MR. FOLEY: If he doesn't know, he can say he 

;i ' j 

doesn't know, 

MR. MC ALLISTER: I*m not going to let him answer, 
because he's not a compliance man, and he told you 
he's not familiar with the SEC rules and regulations. 

I don't know what this document is. National Associatior 
of Security Dealers. j 

I 

. MR. FOLEY: Manual. It is page 4021 of the 
manual, cind it purports to be, and to ray knowledge is, 
the Securities and Exchange Commission rules with 
respect to the keeping and preservation of records. 

I am not asking him to give any expert testimony on 
what these rules are. I am asking him does he know, 
and if he does not he can say so, what steps are 
taken by the company to comply with the rules. If he 
does not know, he does not know. It's as single as 
that. 

MR. MC ALLISTER: Do you know? 

THE WITI^ESS: No, I don’t know. 

Q Do you knov/ who would know? 

i.r-ioN-cncwr!? 

t I’c :. ' ‘.ANtr s •. r i*>: r /■>» ..■'> 7 t?Ar=.i.;.Y 7-r<3&H 

STE.NOTi'f=’E AND SHORTHAND PepORTERS 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 

OF JANUARY 11. 1972 


1 I McCarthy 35 


'2 I A Ml. Joseph Oweck. 

3 ! ^ In the course of your reviewing records of 

ll 

4 Harris / Uphi.ia, did you discover 2 UTiy transactions, that you 

5 ’ can recall, at this time, in Bartap Industries after 'Uae 

6 trade date January 21, 1969? 

ii 

7 |! ^ I think there was. I thought there was more 

I 

s , information than that. 

li 

! 

9 ; ^ Was it your understanding whenyou were working on 

li ^ 

10 ! collection of these documents that you were going to 

•f 

gat them up to a later date than J^muary? 

i 

12 I A Up to August. 

13 Q You understood it was up to August? 

14 I ^ Yes, August, 1969. 

15 MR. MC ALLIS'TOR: You understood it was up to 

16 August 31, 1969? 

17 the WITNESS: Yes. 

18 Q Who did the actual search? 

19 ■A 2hree, four, five or six men might have done it, 

20 !: nobody inqsecific. 

21 Q You were instructed as to what to get, and you 

22 j| told them what to get? 

23 I A Yes. 

24 MR. MC ALLISTBR: Were those instructions in 

j 

25 ■ writing or orally? 

fiCHON*GREV\/PR 

is * BLI KMAN ST tutW YCPtT'. \ TO03s>. SAMCtAY 7.0733 ~ BARCLAY 7.9390 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 
OF JANUARY 11. 1972 

^ ] McCarthy 3 y 

'2 I THE WITNESS: In writing. 



Q What were the instructions you operated under 
in that search? 

A I don't have them right here in front of roe, 

Q You had written instructions? 

MR, MC ALLISTER: That's correct. It was a 

written letter from me. Following a meeting l had 

with Mr. McCarthy we reduced our agreement on what to 

produce into writing, and then sent it to him, and 

that, of course, is an attorney's work product, 

MR. FOLEY: I nbw have a second folder. This is 

a folder which has a tag on it Fisher vs. Harris, 

» 

Upham Paragraph 1(b) and 3(a) and 4, 

Let's mark this folder Plaintiff's Exhibit 2 
for identification. 

(The above described folder was marked Plaintiff's 
Exhibit 2 for identification.) 

Q Looking at page 1 of these doc'oments, would you 

\ 

tell us what these entries across the page are all about, 
beginning at the left? 


Ihis is pictures of our stock record daily 


take-off. 


Q Is that what you call this page? 

A "Ihat's what I would call it. 

^ . sis ❖ ^ 

<rWTR 

! r#!.! KMAN £.T„ ! "V, Vu S '* N V JOv A. i.Ai-CiAY 7 Q7Z3 - mAhcLay AaSf a 
■ s-^EffonpE AND snonrHig;fin r<EPOf{Ti?n?e? 


' r A • 

/ 

/ 


\ > 
.1 ^ 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 

ON JANUARY 14, 1972 
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EXCERPTS FROM DEPOSITION OF WILLIAM FRANCIS THOMAS McCARTHY 
ON JANUARY 14. 1972 

McCarthy 124 

acting aa a principal In Bartep stoclc, 

Q What la the number of the account that 
Harris, Upham would maintain to signify any file their 
principal account? 

A I don't -know the exact numbers. 

Q We will leave a blank space In this 
deposition, and If you will check what that account 
> number Is for Harris^ Upham transactions as a principal 
In the computer symbols that they use, and what account 
number It would be, you can fill In the blank. 

MiR. MC ALLISTER: That will be done. 

MR, POLEY; May we have this document 
marked as Plaintiff's Exhibit 4 for Identifl- ' 


cation. 

(iJhereupon the document referred to 
above was marked Plaintiff's Exhibit 4 for 
Identification.) 

Q Plaintiff's Exhibit 4 Is composed of 
six pages. 1 note that the earliest date on any of 
these pages Is for the period ending January 31, 1969# 
and the earliest transaction reflected on these pages 
occurred on January 20, 1969. 

I would like to ask whether or not there 


arc any for the period prior to that? 


S'-.;. * SREWER 

l EEEKMAN &T.. NEW YORK iii BARCLav 7.8733 — BARCLAY 7.9398 


"f 




SA-21 


EXCERPTS FROM DEPOSITION OF DONALD DUGAN ON MARCH 14, 1972 


Dugan 


are referring to? 


THE WITNESS: No. 

MR. MCALLISTER: Also in Plaintiff's Exhibit 1 
is another document which I understand has been 
identified as a P and S buy sheet. Is that the 
document you are shown? 

THE WITNESS: No. 

MR. MCALLISTER: I show you a third document, 
which is also produced under Plaintiff's Exhibit 1, 
I believe, cind was identified as a daily take-off, 
THE WITNESS: No. 

Q Did you ever have occasion where you located 

I 

errors in the practice of this comparison work? 

A Yes, sir. 

Q What did you do about them? 


A Corrected them. 

Q Was there a typical type of error? 

MR. Me ALLISTER: I object fco the form of the 
question. I don't know what you mean, 

THE SPECIAL MASTER: I will sustain that. 

If you are inquiring about the 700, why don't you 
get to it. 

Q Do you know whether or not a discrepancy of 

700 shares was ever- found in comparisons relative to Mr. 

Sv-H-l-rJ-CREWER 
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Fisher's account? 


MR. MCALLISTER: I will object to the question. 
We have admitted that there was a 700 share error. 

It was not discovered by Harris Upham at any time, 
until we answered the Interrogatories, at which point 
w^ did discover it, 

OTE SPECIAL MASTER: I will allow the question. 


Q In the practice of comparisons, do you ever make 
any comparisons to determine whether or not your 


confirmations are correct? 


MR. MCALLISTER: I will object to the form of 
the question. We are getting away from the 700 shares 


THE SPECIAL MASTER: I will sustain the objection. 
Q Do you know whether or not the information 
contained on confirmations is part of the raw material from 
which this comparison runoff is composed? 

MR. MCALLISTER: I will object to the form of 
the question, I think it could be better phrased, 

I don't really iinderstand it. 

THE SPECIAL MASTER: If the Witness understands 
it, he may emswer. 

A I think I understand the question but again, I 
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because he had an Interruption in his work, and he 
wanted to know — 

MR. MCALLISTER: That was Mr, Foley's testimony. 

If you read the testimony or hear it you will 
understcind that the man got up and v^ent to another 
part of the Harris, Upham office to look at the run, 
another run. 

THE SPECIAL MASTER; Perhaps he better testify 

again. 

Q Why would a man go and look at other runs? 

Are the out of town runs checked by this man? 

MR. MCALLISTER; By a man. 

Q The man who, presumably, took this walk that 
we heard about,. 

A He should. 

Q I would like to pursue that. Do I understand 

then that when you use the word ’'should**, you are indicating 
there is a procedure which should be followed? 

A Yes. 

Q What is that procedure with respect to the out 

of town, runs? 

A Go out and check the daily P and S run. 

Q In the case of a buy from the Miami broker of 

( 

100 shares, somebody should have gone out and checked that one? 
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Dugan ^^6 

A Yes . 

Q Now, the fact is that we have established, in 

the nomal course of events, with the preparation of the 

I.B.M. run, the way it is prepared, it would have reflected 

in the transaction with Schenin, which appears in Exhibit 

14 J as an 800 share transaction, whereas here it would have, 

on these other basic docusients, that that run was to be 

compared with - was to be shown as a 100 share transaction. 

Is the fact that this discrepancy was not discovered 

explainable to you? Can you tell ns how no notation was ever 
made of that? 

MR. MCALLISTER. I win object to the form of 
the question. This is an area that we tave admitted 
to, that there was a mistake. 

THE SPECIAL MASTER: I will let him answer 
whatever knowledge he had. 

A The only knowledge that I could have, in 

reviewing something three years ago, I don't know if we had 

two people or one person checking, i don't know who was sick. 

Who was not sick, it certainly appears that so.«body did 
not check it. 

Q Something did not happen which, in the normal 

course of events, you would expect would happen? 

A Right, 

*'? *'< 
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1 

^ no other place to get the securities? 

MR. MCALLISTER: During what period? 

^ I 

jj MR. FOLEY: The last four year period. 

^ |i 

!; A Well, you're sort of testing my memory. I 

^ i' 

' could remember there was a firm in Brooklyn who we had 

^ f 

I trouble with through the back office, and we were told not to 

' i 

.1 do business with them. 

S ij 

li Q Was it Wesco? 

9 

'j A No. You would have to test me on this one, this 

10 ij 

is three years ago. 

11 : 

;i Q Do you recall any difficulties in transactions 


with Wesco? 


MR. MCALLISTER: I'll object to the form of the 


question. I don't know what it has to do with this 
suit. 

A I never heard of the firm Wesco. 

I 

THE SPECIAL MASTER: I will allow the question. 
Repeat the question, so the witness understands it. 

(The question was read by the reporter.) 

A I never heard of Wesco. 

Q Do you ever get involved in trading situations 
where you receive instructions from Mr. Smythe's end of 
the firm to make an execution on a buy in? 


❖ ❖ ❖ 
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Q Do you have anything to do with the decisions 
with respect to whether a buy in shall be made or do you 
simply receive instructions to go ahead and execute the 
trade? 

A We receive instructions to execute the trade. 

Q Are you involved in any way in keeping track of 

trades that have been made for purposes of seeing if there 
is a fail or if delivery is made in time? 

A No. 

Q Did Harris, Uphcun ever buy any Bartep shares 

because of the failure on the part of — 

A I wouldn't even begin to answer that. I have no 

idea. 

MR. FOLEY: Mr. McAllister, you made a statement, 
on the record, a few minutes ago, indicating that he 
had completed his production of documents with respect 
to transactions in Bartep. 

To clear the record oil that, is it the 
representation now of the defendant that production 
is now complete on documents respecting executions, 
transactions involving Bartep securities, up to the 
period the end of August, 1969? 

MR. MCALLISTER: YOU are excluding deliveries? 

MR. FOLEY: I'm only talking about executions. 
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1 >!« sf: 2 

AHTHUH J, OTTEN, having been first 
3 duly sworn, testified as follows: 

^ ■ EXAMINATION BY MR. FOLEY : 

^ i' Q Would you state yoxir name and address? 

^ j A Arthur J. Otten — 0-t-t-e-n — 6600 Ken- 

7 !, nedy Blvd East, West New York, New Jersey.- 

|j 

® i| Q Are you employed by the Defendant, 

9 Harris, Uphara? 



10 

i! 

li 

12 :l 

13 ii 

i 
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A I sm. 

Q At which office? 

A 120 Broadway, New York City, 

Q What is your position there? 

A Vice President of Operations, cage opera- 

tions. 

Q Would you describe what you mean by opera- 

tions, is it a department or something else? 

A Yes, it is the cashiering department of 

the firm which handles the receipt and delivery of all 
securities bought and sold, disbursement of checks to 
customers, checks received from customers, disbursing 
of dividends and the dally balance of the specific day»s 
work. 

Q How long have you been employed by the 

company? 
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❖ ❖ 

j Otten 6 

2 wire system. Telex system, and the order Is routed to 

3 the market to which It is supposed to be entered. New 

4 ii York Stock Exchange for listed securities and over-the- 

li 

I' 

c ' counter for unlisted securities. In an over-the-counter 

il 

I 

5 ! stock the rasurket is sought by us from those brokers 

!i 

7 making a market for the best price available to the 

I 

8 'i customer. Upon execution the branch office is notified 

9 at what price it was executed. 

li 

10 || Q May I interrupt? Is your function in the 

II 
I. 

11 ;! company involved in the transaction yet? 

•I 

,1 

12 ]! A No. Upon execution the branch office is 

ii 

13 notified of the conflnnatlon of the order and execution. 

fi 

14 i Prom there the order, I should have said before, is 

15 I entered on a multi-part form, one part used for the con- 


firmation of the branch office. 

Q Is there a name for that form? 

A Just a Telex wire form, one part used for 

the confirmation of the order, one part kept in the 
over-the-counter department or whatever department 
executed them, another section to be processed by our 
IBM computer department in computation of the commission 
and money involved in the trade, 

' In that department the orders are given 

to clerks and they are matched up with IBM cards in tubs, 
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alphabetically filed, on which the name of the stock Is 
pre-punched on the card. General Motors, and so forth. 
The card Is then left to travel with the order to the 
key punch operator who Inserts the amount of shares 
bought or sold and the price, the unit price. It is 
verified and then all cards at the end of the day are 
fed Into a computer for the actual figuration of the 
transaction, the first money and the commission and the 
total amount of the purchase or the net proceeds of the 


sale. 


Do you at that point Include anything In 


your computer business to show a trade date and settle- 


ment date? 


Yes, that Is all punched In at the time. 


the trade date and settlement date, the customer's 
account number, Is also Included. 


Q May I further Interrupt you to ask you 

about this card. This card which Is created at that 
time Is the card upon which all of the various IBM 

I 

functions are based? 

A Yes, this Is the source In-put. 

Q A variety of different IBM print-outs 

occur at different times as I understand It, but this 

is the card from which all of It Is based? 
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Otten 8 

A All of It Is derived, yes. At the end of 

the day as all of the transactions occurring that day 
have been run through our computer, the result of these 
cards produce confirmation to the customer, a P & S 
dally listing of all transactions effected on that day, 
a. P & S buy and a p & S sell blotter for use in the 
company, comparison tickets to confirm the trade with 
the broker on the other side, an over-the-counter listing 
of all securities bought and sold that day and In seven 
days hence the production of our stock record take-off 
for the balancing of the day's work by security. 

Q This last one I assume is for balancing 

on the settlement date? 

A Right. The day after the trade date the 

various items Just mentioned arc distributed to the 
various departments for their processing to get ready 
for settlement date. 

The P & S department retains the P & S buy 
and sell blotters and they compare the trade with the 
broker on the other side. Our comparison goes out to 
the broker and his comparison comes In to us for stamping 
and confirmation. 

Q Does the card that you describe have the 

selling broker's name? 
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Otten 30 

Q The actual physical document that Is mailed 

to this broker, the comparison ticket? 

A It Is handwritten on. 

Do you know Is Lockwood a New York broker? 

I wouldn't know offhand. 

How about I. J. Schenln & Co.? 

I wouldn't know his location. 

We have a white copy, a green copy and a . 
Isn't there a fourth copy of that Telex? 
Yes, there Is a pink copy. 

What Is that for? 

That Is used to confirm the vrade back to 
the branch office upon execution. 

Q At the Harris, Upham main office Is there 
one particular location In the company which la used 
for the Telex operation sending messages In and out? 

A Yes, there Is. 

Q Are you familiar with the Telex operation? 

A Not fully. 

Q When a Telex message Is sent on a Harris, 
Upham machine Is a copy made or maintained with the 
sending operator? 

A Yes, sir. 

Q So the machine transmits a message to 


yellow copy. 
A 

Q 

A 
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wherever you are sending It and keeps a copy which Is 
being made simultaneously and the person typing on the 
machine can see what they are writing and know what they 
are sending? 

A Yes . 

Q What Is done with those copies that are 

kept by the sending office? 

A They are stored In a warehouse for a 

certain period of time, 

Q Do you know whether similar copies are 

maintained by the branch offices when they send Telexes 
to Harris, Upham, copies of their messages? 

A I couldn't answer that, 

Q Do you know how long the copies are kept? 

A I do not know how long. I would say 

Indefinitely. 

Q How about Telexes that are received, are 

they stored or kept for some period of time? 

A Yes, sir. 

0, That would Include the order Telexes that 

you have described that come In In four parts? 

A Any message at all received on the machine 

would be kept, whether it has to do with an order or not. 

Q How long Is It to be kept? 
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2 A It would be Indefinitely ^ I couldn't say 

3 any specific time. 

4 jj Q Is there any procedure for checking the 


7 

8 


10 ij 

11 

ii 

■I 

'1 

12 :: 


13 


accuracy of Telex messages received or sent? 

A Specific checking for the accuracy? 

Q Yes. 

A No, It would only be found out upon a 

reading of the message. 

Q Do you know in wh^t manner or under what 

system of filing these copies of Telex messages are 
maintained? 

A No, I do not know In what order they would 
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be kept. 

Q Do you know If they are segregated accord- 

ing to the stock that Is mentioned or according to the 
customer account number that Is involved or are they 
kept In chronological order? 

A We are talking about orders now? 

Q I am talking about Telex copies, where the 

machine makes the simultaneous copy which the operator 
of the machine has. 

A You mean In the order of sequence of 

transmission? 

Q Is there any Index or other listing maln- 
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talned to show where you could go Into these copies to 
find a particular Telex if you needed it, apart from 
Just a random search? 

A No, it would have to be searched. 

Q If a Telex is sent from the Harris, Upham 

main office to a particular branch and the copy sent to 
that branch happens to be lost. Is it true then that a 
copy of the same message could be obtained by searching 
the records of copies maintained by the sending office? 

A Yes, sir. 

MR. FOLEY: Mr. McAllister, I would like 
to ask you one question which I think would be 
relevant at this point. Can you state whether 
or not any effort was made to examine copies to 
ascertain whether the originals with which you were 
furnished both respecting the main office and 
branch offices was a complete production? 

MR, MC ALLISTER: No. I would deem such 
a search oppressive, to be honest with you. 

Q Is there any method for checking Telexes 

to ascertain their accuracy? 

MR. MC ALLISTER; Asked and answered. 

(Brief recess taken.) 

Q Mr. Otten, you were testifying Just before 
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we took the break about the fact that Telexes are kept 
or stored after use. Are all four copies of this order 
Telex In multiple form that you Just testified to kept? 

A Yes. 

Q Therefore, If any particular copy Is 
missing an appropriate search through other parts of the 
company could get another copy of the same Telex? 

A I would assume so, yes, 

Q Is there any method for checking the com- 

puter output for errors, and more specifically. If the 
computer prints erroneously the number of shares Involved 
In the particular transaction on, let us say, the con- 
firmation, are there any comparisons made which would 
serve to catch that error and lead to Its correction? 

A I don't understand your question. In the 

sense a computer erroneously prints. 

Q can the computer make an Inconsistent 

prlnt-out, say, with respect to the number of shares 
Involved In a transaction on the confirmation and other 
prlnt-outs It makes respecting that same transaction? 

A The computer Itself, no. It could only 

print out on the Information that is fed into It, 

Q In other words, there Is a tape and It 

goes back to the same source and would always print the 
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same number of shares for that transaction? 

A If that number of shares was punched on an 

IBM card It tSfUld print what Is fed into It. 

Q Mr. Otten, I would like to show you Plain- 

tiff's Exhibit l4-P for Identification which was marked 
on the deposition of Mr. Dugsuj on Tuesday of this week. 
This is a copy of the exhibit. You will note that this 
is a copy of a confirmation slip, is that correct? 

A That's right. 

Q Reflecting a transaction of 800 shares 

of Bartep stock. 

A Yes. 

Q I would ask you to assume this is true, 

which in fact it is. There was testimony on Tuesday that 

this confirmation refers to a transaction which is also 
reflected in Exhibits l4-J and l4-I, which I would like 
to show you. In particular, the testimony that was be- 
fore us, Mr. Otten, was that that confirmation for 800 
shares refers only to the information on these two 
exhibits, l4-J and l4-I, that one hundred shares were 
purchased from Schenln. 

Have you examined this, Mr, Otten? 

A Yes. 

Q Exhibit No, l4-J for identification is the 
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so-called house ticket. Is It not? 

A Yes. 

Q At the very bottom there is printed the 
word "order copy - wire confirm." Can you tell us whether 
or not this Is the copy of the house ticket which Is 
used for the creation of the IBM card? 

MR. MC ALLXSTBR: What Is the color of 

the slip? 

A I couldn't answer that, no, sir, 

(Discussion off the record.) 

MR, MC ALLISTER; This Is a pink slip, 

Mr, Otten, Can you now answer the question? 

A Could I hear It again? 

Q Do you know whether or not this house 
ticket copy Is the basis for the creation of the IBM 
punch card that you described In yoiir earlier testimony? 

A If It la a pink ticket It would not be 
the IBM card. 

Q What color is the copy of the Telex or 
house ticket as the case may be which Is used for the 
creation of the IBM card? 

A Green. 

Q Are that copy and the pink copy made simul- 
taneously with carbons? 
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1 

A Yes. 

1 

3 

Q Is It to be assumed that If this Is so they 


4 ! 

would contain the same Information? 

1 

5 

1 , . ® 

MR, MC ALLISTER: That was asked and 


6 

answered by Mr, Dugan, 


7 

THE SPECIAL MASTER: I think he Is 


8 

entitled to an answer from this witness. Can 


9 j 

you answer the question, Mr, Otten? 


i' 

10 

THE WITNESS; I would like to have It 

1 


11 

1 

1 

repeated, I was thinking of a recent question. 


12 1 

1 

(Read back,) 


13 

A Yes. 

i 


14 

1 

1 Q What procedures are followed when the 


15 

IBM .card has been created to verify whether or not 

• 

16 

accurate Information has been fed Into the IBM system? 


17 

A On the day of the trade there would be no 


18 

verification. It should subsequently turn up In com- 


19 

paring the trade on the Street with the brokers. 


20 

Q In other words, some form of a confirmation 


21 

would go .out to Sohenln on this one hundred-share trade 


22 

that la reflected In Exhibit l4-J, Is that correct? 


23 

A Confirmation would be rendered, yes. 


24 

Q Then would Harris, Upham assume that that 


25 

confirmation Is correct unless they heard to the contrary 
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from Schenin? 

A From Schenin or the customer. 

Q How would the customer know? 

A Well, upon receipt of the confirmation he 

would either say I didn't buy this amount of shares or 
I didn’t sell this amount of shares. 

Q But If it so happened that the customer 
had bought more, when you have a house ticket like that 
that Is a partial execution of a total order? 

A Yes. 

Q It is not really certain that the customer 
would know? 

A No, on a multi-share order he wouldn't 
know whether or not it was executed. 

Q You would be able to depend upon the broker 
to whom a confirmation is sent? 

A Yes, he should come back.. 

Q You noted the confirmation here Indicated 

800 shares. Seeing that, can you state diefinltely 
now that the confirmation which was sent to the selling 
broker also said 800 shares inasmuch as the computer made 
both? 

A Yes, the trade would be reflected on a 
P & S blotter, the P & S buy blotter and a comparison 
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made up from it. 


Q A comparison is made up from what? 

A Of the trade for 800 shares this Is all 

manufactured by the computer. « 

Q When you refer to a comparison Is made, 
would you be specific as to what is. compared? 

A What we call a comparison ticket. 

Q Apart from relying on Information then 

from the selling broker, or a disclaimer by the selling 
broker that the confirmation he received was accurate, 
apart from that, no procedures are maintained by 
Harris, Uphara to verify that the Information in-put 
on that punch card was accurate? 

MR. MC ALLISTER: I will object to that 
question because I don’t think It fair In the 
light of Mr. Dugan's testimony, 

MH, POLBf* I object to that. 

THE SPECIAL MASTER: Let me hear the 
question and eunswer again, please. 

(The record was read.) 

THE SPECIAL MASTER: I think he Is 
entitled to ask the question and I will over- 
rule your objection. 

A It is an area not under my Immediate 
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2 ' supervision and I wouldn't know what steps are taken to 

3 '' verify, other than a comparison. 

1 

4 MR. POLiTf: Can you state who is the witness 

M 

5 ' who will be able to give us Information on 


that? 


MR. MC ALLISTER: Mr. Dugan stated on 


Tuesday there Is a comparison made In his depart- 
ment, number one, and number two, I believe this 
comparison Is made in the P & S department. Is 
that the name of it? 

THE WITNESS: Yes, sir. 

MR. MC ALLISTER: Can you tell me who the 
supervisor or head of the department Is? 

THE WITNESS: You are talking about a 
comparison ticket? 

MR. MC ALLISTER: No, Mr. Foley Is talking 
about an actual physical comparison between the 
computer product and the actual order executed. 

Is that what you are talking about? 

MR. FOLEY: I am talking about any method 
of verlflcatlci*. If somebody knows whether or 
not the computer information Is verified In any 


MR. MC ALLISTER: There is a verification 
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1 

that takes place In th'$ P & S department. Is 

2 

that correct, to the best of your knowledge? 

3 

' THE WITNESS; To the best of my knowledge. 

^ I 

i MR. MC ALLISTERi But the P & S depart- 

5 ; 

I raent is not under Mr, Otten* id direct supervision. 


MR. POLEV: I ask under whose supervision 


It Is. 


MR. MC ALLISTER; That Is what I am asking 


Mr. Otten, 


THE WITNESS: Mr. Alton Willis. 

Q Do you know whether any such verification 

or comparisons are made In any other department? 

A In relation to a trade? 


Q In relation to over-the-counter trades, 

to verify the accuracy of the Information. 

A I wouldn’t know. 

Q We did have some information from you thls^ 

morning I believe that among the products which are 
created by this computer Is a run-off which Is sent to 
the OTC department of the day’s transactions. 

A That’s correct. 

Q Do you know whether that Is compared with 

anything to verify whether or not the information on 
there is correct? 
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2 A It Is given to them for a purpose. I would 

I 

3 I assume some comparison Is being made. 

4 i| Q There are three comparisons supposed to be 

5 made, assuming that this last one is made that you testl- 

i, 

6 fled to, and that would be the one on the OTC run-off. 

|i 

|i I 

7 ; Then you say there is another made in the P & S compari- 

8 . son under the direction of Mr, Alton Willis, is that 


correct? 


I didn't say it was made under his direc- 


tion, I said to the best of my ability, if a verification 
was made it would be made in that department under his 


supervision. 


The third verification is the fact that a 


confirmation is sent to a selling broker? 

A That's right. 

Q In the normal course of events and in the 

practice and normal conduct in the Industry, is it con- 
sidered dependable that this broker would Inform you 
if there was an error? 

A Yes, I would think so. 

Q Even if it was an error in his favor? 

A I would think he would notify us, yes. 

Q Would you consider him as obliged in’ duty 

to do so? I will clarify that, do you Icnow any particular 
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ii 

11 i: 

ii 

12 ; 
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14 

i 

15 
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18 

19 

20 

21 

22 


23 

24 
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rule or regulation that would bind his conduct In that 
situation? 

A I would say It Is an unwritten rule of 

gentlemanly behavior. 

Q Part of the product of the IBM^lso as I 

understand It Is a prlnt-out vrhlch Is used/to serve as 
a blotter In the receiving department wherl shares come 
In? 

A That's right, 

Q When that happens the shares actually 

received are compared In some way In the contents of 
that blotter to verify the correct number arrived. Is 


that true? 

A That's right, 

Q That blotter Is also a computer product? 

A Yes, sir. 

Q In this Instance, Inasmuch as the confirma- 

tion over here showed 800 shares, that blotter should have 
shown 800 shares? 

A It should have. 


Q If less than 800 shares came In what would 

happen In the normal procedure? 

A Well, we would assume that the delivering 

broker Is making a partial delivery. 
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Q Was any notation made of It so as to watch 
and see If the rest is going to come in? 

A The remaining portion would become a fall 

to receive in the hopes that it would be coming in. 

Q Is it correct to say then that in 1968 or 

prior to the;, rules of the NASD and the Exchange which 
you described earlier for following up on falls, prior 
to the Issuance of those rules a fall such as this, which 
would apparently be a fall for 700 shares, would it 
not *— 

A That’s right. 

Q a fail such as that then would continue 

indefinitely unresolved unless the customer contacted 
his registered rep and asked for his remaining 700 shares? 

A In this case, yes. 

Q Inasmuch as your IBM records indicate here 

that 800 shares were Involved in this transaction the 
customer actually received a confirmation for 800 shares, 
had he not? 

A He did receive a confirmation. 

Q He wouldn’t know about this 700-share fall 

unless he was also going to actually receive physical 
delivery of the securities? 

A I don't understand. 
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Q Is there any way to notify a customer. In 
a case where he is not getting physical delivery of the 
certificates, of the extent to which delivery has "been 
made on his order, the order which was executed for him? 

MR, MC ALLISTER! Do you understand the 

question? 

THE WITNESS: No. 

Q Let's put It this way. The customer got a 

confirmation here that an 800-share transaction had been 
executed for him. Your receiving department has a blotter 
which Is sitting there waiting for 800 shares to come 
In, When 100 come In that Is a partial delivery as far 
as the records In that blotter show? 

A Yes. 

Q As far as the customer's confirmation? 

A Yes. 

Q Is there any way for notifying the customer, 

or Is It the practice to do so, that a partial delivery 
on your 800 shares has been received and 700 to come? 


the customer. 


There would be no practice to so inform 


If the customer had not placed his order 


In such a way as to get actual physical delivery of the 

shares, under the circumstances can you tell us any way 
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Otten 

the customer would know enough to ask his registered rep 
to follow up on the fail? 

A He would Inquire as to the delay In his 

receiving the 800 shares of stock. 


8 

9 


10 


11 :! 
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Q I am assuming for the purpose of that last 

question there was no instruction to deliver to the 
customer, assuming he IS not to get physical delivery 
of the shares. 

A No, there would not be. 

Q So Is there any basis at all for following 

up on a fall at this time, since presumably the customer 
wouldn’t ask the rep to do It? 

A A trade where a fall occurs and only a 

portion of the stock has come In, leaving an open fail 
in existence — 

Q And the customer is In no position to ask 

about It? 

A The selling broker would notify us that 

he is trying to deliver us the remaining portion. 

Q Is it the habit of the selling broker to 

indicate at the time he makes a delivery to you that this 
Is a partial perfvormance, or something like that? 

A His delivery bill would give all the perti- 

nent data of the previous trade. 
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Q Would It say on there that there Is more 
to follow or this is a partial delivery or something like 
that? 

A Yes, he would make an alteration on his 

delivery hill to indicate a partial delivery. 

Q What Is done to record the fact that only 
a partial delivery was received? Is there any new entry 
made anywhere to that effect? 

MR, MC ALLISTER: You mean in Harris, 

Uphara records? 

MR. FOLEY: Yea. 

A Yes, sir. 


14 

il 

15 I 
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Q Where Is that entry made? 

A When the security is failed on, a fail 

ticket Is made up by the IBM department Indicating the 
broker from whom the shares are coming and all pertinent 
Information relative to the trade, 

Q If on the delivery date there was only a 

partial delivery. Is a fall ticket made up to reflect the 
balance as a fall? 

A Yes. 

Q If there had been no delivery on time and 

when the partial delivery was received. It was partial 

satisfaction of an existing fall; would a new fall be 
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made up or some notation made on the existing fail ticket 
to reflect the status? 

A A notation would be on the existing ticket, 

Q What is done after that to follow up on 
this fall and to get delivery? Once again, on the basis 
of the procedure prior to these new rules. 

A I wouldn't know, no procedure other than 

an inquiry from the customer or a question from the 
selling broker, 

Q The documentation that accompanies a delivery 
you indicated would indicate the details of the trans- 
action. When the selling broker delivers a partial 
delivery there v/ould be enough documentation on there to 
show that was partial, is that correct? 

A Yes, sir. 

Q If in fact it was. In this instance here 

we have been talking about, this 100-share purchase from 
Schenln, I would assume 100 was bought from Schenln and 
Schenin had records to indicate a sale of 100 shares. 

That is a fair assiimption, is it not? 

A Yes. 

Q It is practically a certainty? 

A Right, 

Q, At the same time Schenin also received a 
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j 

2 I confirmation indicating they owe 800 shares? 

t 

^ I A Yes. 


So in their records there is an inconsistency 


somewhere? 


A Yes. 

Q When they deliver do you know what their 
delivery ticket would show? Would it show a delivery on 
the basis of their information indicating they owed 100 
or would it show they owed 8OO? 

A The Information would show in their records 

that they. are dell.vering 100 shares on 100-share trade. 

Q It wouldn't reflect the fact that in a case 

such as this it was a partial delivery, it would Indicate 
a full delivery? 

A Not necessarily, due to the fact that we do 

not know the manner in which Schenin & Company broke 
down the 8OO shares. We showed it as one item. They 
may have had more than one seller. 

(Discussion off the record, ) 

Or Assuming this is a lOO-share trade and 

regardless of whether they had it in two 50s or four 
25s or one 100 shares, if their delivery is 100 shares 
then, as I understand your testimony, their documentation 

accompanying that delivery would be documentation 
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A Oh yes, now we do. 

Q Did you then, in 1968? 

A No, that was brought about by the NASD 

and Stock Exchange regulations on mandatory buying, 

Q What was the name of the section of the 
company which maintained records of falls at that time? 


Stock received and stock delivered. 

Are these the same people who maintained 


these blotters you are talking about? 


Yes, sir. 

In addition to that did they maintain fall 


tickets at that time? 


A Oh, yes, 

Q The same fall tickets are maintained by 

a separate department now? 

A No, the fall tickets are maintained by the 

same department, an overdue fall becomes the responsibility 
of the buy-in department, 

Q Apart from Just noting it on a fall ticket 

that a continuing fall exists. Is there any other nota- 
tion made anywhere In the records of the company of this 
discrepancy between 800 and 100 at this time? 

MH. MC ALLISTEH; On the record, I think, 

Mr, Foley, Mr, McCarthy described for you the 
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2 

creation of the fall ticket. You are using the 


3 

words "notation on the fail ticket — " 


4 

MR. FOLEY: I said any notation In the 


5 

company's records. 


6 

MR. MC ALLISTER; Not If you read the 


7 

question back. 


8 

THE SPECIAL MASTER: Are you objecting 


9 

to the question? 


10 

MR. MC ALLISTER: Yes, there Is a mis- 


11 

assumption In that question. 


12 

THE SPECIAL MASTER: I will allow him to 

■ 


1 

13 

answer the question. I know what he Is driving 


14 

at. 


15 

THE WITNESS: Could I hear the question 


16 

again? 


17 

(The question was read.) 


18 

A Yes. 


19 

Q Where Is that done? 


20 

A An open fail for 700 shares would show on 


21 

our fall run which gives the detail of all open falls at 


22 

that time. 


23 

Q So this fall run now Is a new document to 


24 

me. Can you describe the fall run? 


25 

A The fall run Is up-dated dally to Include 
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all new falls occurring on a settlement date. 

Q If the settlement date passes and a partial 
delivery occurs thereby diminishing the amount of the 




5 




6 


7 


8 


9 

10 


7 

II 

j| 

'I 


11 

12 


13 


i 


fall, does that fact find Itself reflected In this fall 
run? 

A Yea, 

Q In terms of Its physical composition Is 

the fall run maintained on any particular method such as 
according to broker or according to the particular stock, 
or can you describe how It Is maintained In tliat respect? 

A It Is maintained In alphabetical order by 

security. 


14 j Q So then on any given day you will be able 

15 i| to tell the fall position of a given stock? 

'i 

10 I A Yes, sir. 

Q Does the fall run Indicate the broker from 
18 ! whom due? 


19 

20 

21 

22 

23 

24 

25 


A Local brokers, yes. 

Q If It Is an out-of-town broker It wouldn't 
reflect that? 

A The fall ticket would Indicate that. 

Q Not the fall run? 

A Not the fell run. 

Q Is there any reason why you make distinction 
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Q In other words, your card only makes room 

for certain but not all New York brokers and no out-of- 
town brokers? 

A Certain New York brokers and no out-of-town 

brokers, yes. 

Q What Is It used for, what Is done with the 
fall run once It Is made? 

A It Is used in the dally balancing of the 



fall to receive and fall; to deliver. The total money 


. ti 

11 ;| value on that run must agree with our general ledger 
; 12 ‘I balance. 


]l3 I 
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Q Just the money figure? . 

A The stock position must also agree with 

our stock record. 

Q By that are you saying. In other words, that 

you must have another record in the company somewhere 
that would reflect the same number of shares of the same 
stock as being due? 

A Yes, sir. 

Q On a day-to-day basis as the fall continues 
does it re-occur on the run each day? 

A On every subsequent run if the fall Is open 

it would appear. 

Q Does it Indicate on that run how long that 
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fall has been In exlstenoe? 

A Yes. 

Q Let us say there is a fall on the 29th of 
. October, 1968, arising from the situation we have right 
here of presumably an error in the computer, which is 
not called to the attention of the registered rep by the 
customer. You would have fall runs coming through the 
following January and February Indicating a four or 
five-month old fall is still wide ope^'j? 

A It is a possibility. 

0 ^ At no time along the line is anything done 
Independently v/lthln the company at that point to take 
any step to clear up that fall unless the customer insists, 
if he knows? 

A We are talking of the period in question? 

Q Yes. 

A Due to business conditions at that time, 

I would say no, no attention is given. 

Qi Would you expand on that? What were the 

business conditions at that time to which you are re- 
ferring? 

A The demands of heavy volume in the Street 

for one thing. Balancing of the day's work is first and 

foremost in keeping current in the business transacted. 
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A On experience with my previous firm, we 

examined falls anything over twenty days old. 

Q You mean twenty days In a fail position? 

A Yes . 

Q Twenty plus the seven or eight days for 

delivery? 

A That * 3 right . 

Q Can you give us some description of the 

period of time during which this particularly heavy 
business burden continued, how far back would you say 
It started, roughly? 

A I would say in the spring of '68 Into the 

early fall of '69, 

Q From the spring of '68 to the early fall 

of '69 do you know whether or not anything was done to 
check long outstanding fails other than the procedure you 
Just described? 

A I do not know, I was not involved in the 

area at that time as I am now. 

Q If there was anything done, a discrepancy 

such as this 700 shares should have been revealed under 
those circumstances? 

A If there were controls in effect It would 


25 


have appeared 
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Q These are controls which even prior to the 

spring of '68 v/ere normal controls in the industry? 

A That's right. 

0, Since the new rules off NASD and the 

Exchange went into effect I believe you testified that 
now there is a mandatory buy-in? 

A Yes. 

Q At what point does that occur, how many 
days of fail? 

A Thirty days on the New York Stock Exchange. 

Q Wes there ever a practice prior to these 
rules of reaching a point where the procedure of the 
company would be to buy-ln because of an outstanding 
fail for a certain period of time? 

A Dictated by the volume of business at that 

time, if it was light, the company would initiate an 
Intent- to-buy- into the Belling broker. 

Q The so-called intent- to- buy-in is a communi- 

cation sent to the other broker saying if you don't 
deliver by ”X''' date we will buy you in? 

A That ' s right . 

Q Would the period of time which would be 

allowed to elapse for the continuation of a fall until 

such an Intent-to-buy-in notice was sent out, would that 
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Is in relation to another 100-share certificate. No cus- 
tomer would come into our vault and say, "I have 500 

|1 

4 r shares on deposit here with Harris, Upham, ' and count 

j| 

5 ■ out five 100-share certificates and say, "These are mine." 

6 Q Are all of the shares that are gathered 

7 S together in this system you have Just described all in 

8 i Harris, Upham ’s name? 

9 |‘ A Segregation requirements state that stock 

i| 

10 !i in segregation cannot be In the customer's name. It 

ii 

11 must be In his broker's nominee's name or in the name of 

1 | 

12 'i other brokers, which are Street certificates. 

ji 

13 ;! Q They may Just not be Harris, Upham. You 

I . 

14 could have a lot of Merrill Lynch and others? 

15 ji A Yes, as long as they are Street certificates. 

•i 

I 

1 : ' Q Now, to get back to where we were going, ■ 

17 an inquiry comes in from a registered rep, the customer 

1 

18 j wants to know where his delivery is. The cashier you say 

19 checks the stock position record. Is that right? 

70 A Yes. 

21 Q What does that show? 

22 A This would show if there is an open fall to 

70 receive, it would appear on there, and If so, he would 

74 go 'to the fall records to see who owes us the stock and 

Initiate an Intent to buy-in. 
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Q So at the time of the inquiry, that's it. 

If there is a fail open still — and this is now back in 
'68 and * 69 . 

A Right . 

Q — the rule would be if the customer makes 

a request for his stock, you check your records and if 
you find it is in a fail position, and — an intent to 
buy in is sent out then without further delay? 

A Yes. 

Q This was a cut-and-dried practice in the 

company at that time? 

A Yes, that's right. 

Q Were there any rules that you know of out- 
side of the company's rules and procedures that required 
that, such as Commission rules or Exchange rules or 
NASD rules? 

A The rules of the regulatory body state 

that a buying broker is entitled to his stock on settle- 
ment date and can demand it on that day or any time 
thereafter. 

Q The question I was asking was whether or 

not you know of any rules that require the firm to not 

only demand his stock when this Inquiry comes from the 

customer, but also to initiate a notice of intention 
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.2 

1 


to 




3 


A Not making it mandatory? 




4 


Q No, this is a company rule, not an external 


✓ 


1 

5 


rule? 




6 


A Yes. 




7 


Q This was the standard practice and the 




s ^ 

t 


way they dealt with all their customers, this is the way 




•9 • 


they did business? 



1 

10 i 


A Yes. 



i 

i 

V 

11 i 

1 


Q Was the speed or frequency with which 



1 

1 

12 1 


notices of this type which were made by a customer with 



i 

'] 

13 ' 


respect to his shares affected by the heavy volume of 



i 

14 


business that prevailed in 1968 ? 



•i 

15 ; 


A I don't follow the question. 




1 

1 

lo , 


Q Did the heavy volume of business in 1968 




17 ■ 


have any affect on the speed with which a buy-in inten- 




1 

18 


tion notice would be sent out following an inquiry from 




19 


a customer which revealed a fall? 




20 


A Ibi'/ould go out forthwith upon the request 




21 


of the customer, v;here his stock was at the time. 




22 


Q With respect to falls, assuming that you 



i 

23 


have a fall on a certificate and it comes in and the 



i 

24 


fall is thereby technically cured by reason of delivery 



1 

25 


of the certificate, if thereafter the certificates are 
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.2 put In for transfer and if for any reason whatsoever 

3 transfer Is rejected by the transfer agent, does this 

ji 

4 I! have any affect on the fail records maintained by the 

M 

5 ;; company to open a new fall or do anything in the fall 


department? 


If the shares returned from transfer were 


returned from the broker they would have a new fall set 


Q Let's take a new situation where for a 

customer shares are bought by Harris, Upham. Harris, 
Upham receives them in the receiving department, they 
go through to transfer, sent out from transfer to the 
Registrar and Transfer Company or to some transfer agent 
who returns the certificates and rejects the transfer. 


What in the fall department happens on 


that occasion? 

A The transfer depairtment will note their 

return from transfer, and vfhere additional documents or 
requirements are necessary on the certificate Itself by 
the selling broker, the certificates would be returned 
via the fall to receive department. 


They would be returned to the selling 


broker? 


A Yes. 

SCHON-GREWER 

1 BEEK.MAN ST., NEW YORK, N. Y. 10039. BAncUAY 7-S733 - BARCLAY 7-9353 
STENOTYPE AND SMORTHAND REPORTERS 


SA-62 


1 

j 


1 

,4 

-’i 


I 

! 


EXCERPTS FROM 




Otten 79 

Q The certificates would? 

A Yes. 

Q I notice that you qualify that answer by 

saying this Is what would be done when additional docu- 
mentation Is required. Are you thinking of such things 
as removing restrictions? 

A No, If there Is something wrong with the 

certificate that will affect transfer, a wrong endorsement 
by the registered holder, not an appropriate guarantee 
as regulated by the rules for a signature guarantee. 

Q In other words a technical deficiency? 

A Yes, anything to do with making a certifi- 

cate non-negotlable for transfer where, as I said, further 
correcting by the selling broker was necessary. 

0, Do I take It, also, this would not Include 

situations where, for Instance, there weren't registered 
shares and there were restrictions of some technical 
deficiency of that nature? 

A That, too, would entail return to a broker, 

Q At that time would they get' their money 

back from the selling broker? 

A Who gets their money back? 

Q Harris, Upham. 

A Yes. 

SCHON-GREWER 

t BEEKMAN ST,. NEW YORK. M Y. lOOSG. BAiiCLay 7-0753 ~ EAr-CtAY '/-SBOS 
STENOTYPE AND SHORTNAND REPORTERS 


SA-63 




EXCERPTS FROM DEPOSITION OF ARTHUR J. OTTEN ON MARCH 16. 1972 

1 Otten' 80 

2 Q , There is a refund of the cash and oertifl- 

3 cates are sent back to be corrected? 

jj . 

4 jj A The amount that we paid him upon delivery 

5 ! is returned to us, 

i 

6 ! Q Is there any record made in the fail depart- 

7 ment on that occasion? Is a new fall opened? 

8 A Yes, sir, 

9 I “ Q Does that fail appear on these dally fall 

i . 

10 -I run-offs? 

I 

11 j A It would then appear as a new fall and an 

I! 

12 !i open fall on our run, 

Ii 

13 j! Q When stocks are returned from a treuisfer 

Ii 

14 i! agent and if for any reason there is a period of time 

15 : -that elapses between their return to Harris, Upham and 

1' retxarn by Harris, Upham to the selling stock broker, is 


17 

18 

19 

20 

21 

22 

23 

24 

25 


it fair to say under no circumstances could securities 
such as that be included in this bulk file you testified 
about? 

A No, they would not be sent to our box. 

Q Were there any rules and regulations or 
any procedures employed regularly by Harris, Upham in 
late '68 and early ‘69 with respect to the speed with 
which when a transfer agent rejects a transfer the 
securities are returned to the selling broker? 
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■ z 

3 


6 1 

7 

8 

9 i’ 

,» 


10 i! 


i; 


11 


13 


I. 

I 


14 -I 


L5 



17 

18 

19 

20 

21 

22 

23 

24 

25 


MR, MC ALLISTERs Do you understand the 

question. 

THE WITNESS; I think I do. 

A It would mean that they ought to be returned 

Immediately upon our knowing that there Is something 
wrong with them. 

Q Let's follow that up now. When the trans- 
fer agent rejects certificates for transfer and returns 
them to Harris, Upham he returns them to the receiving 
department? 

A Transfer department. 

Q They go to the transfer department. Is the 

transfer department then obliged to notify your depart- 
ment Immediately? 

A They should make It known Immediately that 

we have trouble on these certificates, 

Q In the' normal course of business did they 

do it promptly upon return? 

A At this time? 

Q Yes. 

A I don't know. 

Q Do you know whether there were any Instances 

that you can recall at all where, say, the transfer 
department would get back certificates and not notify 
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you right away at that time? 

A No, I don't know. 


82 



Q Frankly, with your knowledge of the way 
the company oparates, would you consider It a rather 
extraordinary thing for that to happen? 

A Yea, It Is, they should act upon It Immediate.. 

Q When the securities have been returned to 
the selling broker because of a rejection by the transfer 

i 

agent. If these are securities with respect to which 
inquiries are coming from a customer. Is there anything 
further done than by your department to pursue the fall? 

Do you send In a buy-in notice right away? 

A Oh, yes. 

Q Upon return then of the rejected securities 

to the selling broker you first of all Inform them you 
want the deficiency made good Immediately, I assume. Is 
that true? 

A We don't Inform them of that fact as 
specified. We would return them telling him the reason 
for the return. He would either pay us our money for 
the value of the certificates or If he has good certifi- 
cates on his premises he may care to exchange them right 

on the spot. In which case they would come back to us 
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and we would cancel our fall to receive, talcing In good 
certificates. 

Q You want either money right away or good 

certificates? 

A Yes. The other broker understands this. 

Q This Is clearly understood? • 

A Yes, pay us or give us negotiable stock. 

Q In the event he does neither do you auto- 

matically send out a buy-ln intention notice? 


11 il 

il 


li 



17 


18 

19 

20 

21 

22 

23 

24 

25 


A He has to give us our money back or exchange 

negotiable certificates. 

Q If he does give you your money back does 

that constitute a cancellation of the transaction so far 
as he Is concerned with you? 

A No, It becomes a fail to deliver on his 

side and a fall to receive on our books. 

Q He still Is obliged then at a later date 

to come forward with the delivery? 

A Yes. 

Q With respect to confirmations to the 

customer, you gave testimony that much of the Information 
on a confirmation Is derived from the computer. I would 
assume that Is the Information such as the number of 
shares and things like that? 
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objection. 

A I said I didn't know as to the prior 

question. It would follow through to any prior emergency 
rules that may have been published, other than the 
buy-in rule that was on the books at the time in the 


NASD manual. 


Did I understand your testimony 'before to 


indicate that when a buy-in intention notice is sent 
out, a fail ticket is still maintained? 

A That ' s right . 

Q If the selling broker furnishes certifi- 

cates to cure the fail, what happens to the buy-in 
notice? 

A It is automatically cancelled, 

Ci When a buy-in notice is sent out when does 

it indicate you will make the purchase? 

A It is all stipulated on the intent to 

buy-in, when we send them the notice, that unless delivery 
is made before a specified time in a specified date, 
we will buy the securities in for his account, 

Q How much time do you generally give him? 

A That generally varies. In the case where a 

customer is concerned we would probably give him until 

the next day. Where it is an old Item, we would expedite 
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delivery on his part. 


Q During the latter part of 1968 and the 
early part of 1969, you weren't sending out buy-ln notices 
except In Instances where the customer was concerned. 

Isn't that true? 


Consequently, the general practice at that 


time was to send a one-day notice? 


Yes, I would say that Is a fair assumption. 
When you send a buy-ln notice do you keep 


a copy of It? 


A Yes. 

Q What form is the actual notice in? 

A It is a printed form approved by the NASD. 

It is made up In duplicate and both copies go to the 
selling broker. He keeps one and he stamps the receipt 
of one for our records. 

Q That one Is brought back to you? 

A Yes . 

Q Is It delivered by messenger? 

A Yes, by runner, our runner goes out with 

It and he brings it back. 


When your runner brings it back what Is 


done with it? 
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2 

A At this time we had no buy-in department. 


3 1 

It was given to the cashier or receipt clerk. 


1 

Q Does he keep it? 


!1 

A He is supposed to follow up on it. 


6 i 

Q Does he file it in any particular place? 


7 

A He would keep it before him because execu- 


■1 

8 ;; 

tion of it would be imminent; it would be the next day 


9 = 

or maybe the day after. 


10 i 

•I 

Q Let's assume that within the period of time 


i' 

11 ' 

before you actually go ahead with the buy-in the selling 


■! 

i: 

broker does deliver shares, what is done with the buy-in 


13 • 

notice the cashier has been keeping? 


14 '! 

A Before the selling broker delivers the 


15 , 

shares’ back to us upon presentation of the buy-in he 


J 

would so notify us that he intends to deliver. His first 


17 

step would be to kill the buy-in, to get himself off the 


18 1 

buy-in. 


19 

Q Does he kill the buy-in by merely saying he 


20 

is going to deliver? 


21 

A He would have to guareintee delivery the 


22 

next day . 


23 

Q What happens physically in the records when 


24 

he guarantees to deliver within the next day, what Is 


25 

done with the buy-in notice you are keeping, to reflect 
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the fact that this guarantee has been received? 

A The clerk or department head holding the 

buy-ln would follow up on it the next day to see the 
stock did come in. 

Q. If it did what does he do then? 

A If it did come in? 

Q Yes. 

A No action; the fall is cleaned up and the 

buy-ln ignored. 

Q You don't throw them out; some record is 

kept of when the buy-in notice was Issued? 

A Now they are, yes, at that time I couldn't 

say what could have happened. It should have been kept 
with a notation on it delivery was made such and such a 
day. 

0 , And some kind of record maintained so you 

knew a buy-in had been issued and the fall was cured? 

A It would probably go in with the day's 

work. 

Q Taking the other alternative, assuming 

the fall Is not cured, then you proceed with the buy- 
ln? 

A We would call him up to ask him the reason 

for it. If it wasn't forth-coming that day we would 
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2 execute the buy-ln. 

3 Q By executing the buy-ln then what physically 

4 |i do you do with the buy-ln notice you have kept with ^ 

5 I your other records to show the steps taken In the pro- 

|i 

6 cess of accomplishing the buy-^ln? 


The fall ticket would be attached with the 


buy-ln notice. 


time? 


The cashier has both of these at this 


The cashier or the stock receipt clerk. As 


I said before the receive clerk or the cashier would 
follow It to the time of buy-ln. 


Does this go back up to your order depart- 


ment? 


A We would so Inform the order department 

we were executing a buy-in against the selling broker. 

Q In prior testimony I notice when the 

order department transacts, they have paper work. Is 
there any paper work In their hand comparable to the 
order Telex we discussed this morning In testimony 
which they use when they are executing orders? Do they 
have any paper work up in the order department when 
executing a buy-ln? 

A They would have to be Instructed In 
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writing to buy-in a certain stock. 

Q Is this some form of an inter-office 

memo that is sent to them? 

A Not an inter-office memo. It is written 

on a piece of paper. We use yellow cards. 

Q Like the so-called house ticket? 

A No, it is not a house ticket. The 

Instructions from the cage would be on a yellow card 
to buy in 100 shares of X, Y orZ. 

Q That card then is sent to the order depart- 


ment? 


A 

Q 

A 

Q 


Yes. 

They execute the order? 

Yes. 

In the meantime does the cashier keep the 
buy-in notice and the fall ticket? 

A Yes, because he would have to clean up his 

fail; he shows the fail being c leaned up. No physical 
delivery o'" stock. But he makes a notation we are 
cleaning ap ^nls fail because of a buy-in. He would 
put it into an account used for the execution of buy-ins, 
Q Are those records then, that buy-ln and the 

cancelled fall ticket, kept thereafter or are they dis- 


carded at that point? 
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A No, they are kept. May I make a stipula- 

tion. At this present time they are kept. I cannot 
vouch for this period. They normally would be in with 
the day's work. Whether or not that is still available 
I don't know. 

Q. Who would know? 

A Mr, Dweck. 

Q My recollection of your testimony was 

that in the case where a buy-in notice is sent out and 
one copy is received back receipted by the selling 
broker, and the cashier keeps it but the selling broker 
makes good by delivering new securities, then that buy- 
in notice is kept as part of the record of that day's 
work? 

A Yes . 

Q That was the practice in 1968? 

A I would agsiuiis aoj yes. 

Q Well, do you know? 

A Specifically, no. 

Q Presumably, a buy-in notice having been 

sent out with respect to that transaction there would 

always have been a fall ticket before? 

A Oh, yes. 

Q When the buy-in is cancelled because of the 
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delivery of good securities I assume the old fail ticket 
and the huy-in notice are kept together? 

A No. If the stock is delivered in time 

before the execution of the buy-in, they are not kept 
together. The fall would be cleaned up with a notation 
the stock certificate is delivered on it and probably a 
line put through the buy-in notice that that stock was 
delivered against it. Their being attached to each 
other, I couldn't say. 

Q I would like to go back in time a little 

bit and see how far back in time were you sufficiently 
personally involved with this procedure so that you can 
tell us definitely that buy-in notices were kept after 
the transaction was completed? 

A Iviy supervision started in February, 1970. 

Q Prior to that what were you doing there? 

A I was assigned to the internal auditing 


staff. 


fails? 


You had nothing to do with ctolng up 


A Only in a small way. 

Q Perhaps you would describe the functions 

of an internal auditing section. 

THE SPECIAL MASTER: May I ask a few 
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12 ii 

i! 

13 •' 
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lOlf 


to question 11 in the second set of Interrogatories, 
which is 11-A, B, G and D, and the amended answers given 
in response there to, which refer to some exhibits that 
were attached to the answers to interrogatories. 

You might just read the questions and 
answers and then we will go to the exhibits, which is 
what I want to ask you about. 

Are these records faniiliar to you, 

Mr. Otten, the records shown in iixhlbit 8, which is be- 
fore you now? This appears to be a compilation of 
figures on a daily basis for the months of February, 
March, April arid May, it doesn't say what year. Can 
you tell us what it is? 

A They appear to be the total aggregate of 

our fails for the period shown. 


17 ii 

i* 

18 

19 

20 

21 


22 


23 

24 

25 


THE special MASTER; Mr, Foley referred 
to Exhibit 8; he was talking to Exhibit 8 as 
attached to the first amended answers to inter- 
rogatories, so as not to confuse it with any 
other exhibits. 

Mil. HARRIS; In the body of this one he 
has two sets of answers. The word "first" 
doesn't appear there, 

MR. FOLEY: These are Defendant's amended 
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.2 answers to the interrogatories dated March l8, 

3 1970, the two sets are pinned together. 

4 j| the special I4ASTER: Do you agree that 

II 

5 • this is attached to the Defendant's amended 

6 j answer to interrogatories dated March l8, 1970? 

7 I MR. MG ALLISTER: Yes. 

8 MR. FOLEY: There is one other problem 

I 

9 || about Exhibit 8, that there is another Exhibit 8. 

10 1 You identified the last of the correspondence you 

(t 

II I gave me which immediately preceded this also as 

1^ |l Exhibit 8, 

13 i| Q Can you give us some basic description of 

14 ' what all this is? Is it a daily listing of the total 

I dollar amount of v;e fails and they fails on the books 

i'3 , of Harris, Uphara? 

17 " A Yes. 

18 ! Q Taking a look at what appears to be line 

1^ j 31 in February column on the extreme left, is that some 

! kind of a total for the month or something like that? 

71 There is no 31st day in February. I was wondering if 

72 you could explain what that is. 


Q Let us go over to Exhibit 10 if you please. 

Perhaps we can get something a little more helpful there. 
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2 I Is this the we fails and they fails for October, November 

3 ! and December of presumably I968? 

ji 

4 i| A Yes. 

5 ! Q Looking at the bottom of the two columns 

l| 

6 i| for October, on line 31, under the we fail position, is 

7 ij that dollars? 

!j 

8 A It is 12 million 253. 

ii 

9 ij Q That indicates that was the total dollar 

10 '! value of securities you owed to other brokers? ' 

i! 

N j A Prom what I was looking at, yes, 

} 

12 I Q Do you know if what we have here is this 

13 I' regular record maintained by Harris, Upham? 

ij 

14 A In its present form as we look at it? 

15 ii Q Yes. 


16 ; 
1 

17 i 

18 

19 

20 

21 

22 

23 

24 

25 


A I would say it was compiled for a reason. 

It is not a standard record. 

Q Is there a standard record maintained which 

shows the day-to-day dollar volume of the we fails and 
they falls? 

A Yes, as I previously testified, on our fall 

run. 

Q The fall run should be substantially the 

same as this, assuming this is correct? 

A Yes. 
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MR. MC ALLISTER: For that period of time? 
'PHE WITNESS; Yes. 

Q According to this then at the end of 

October other brokerage firms were In a fall position 
to you for $l8, 759*010. 57> Is that correct? 

A Yes. 

Q That means purchases had been executed for 

this amount and the shares had not been delivered to 
you? 

A That ‘ s right . 

Q Would It be correct to say that the funds 

used to make those pui’chases are In the hands of Harris, 
Upham waiting for the deliveries? 

A Yes. 

Q It appears from glancing at this page that 

the following month at the end of November, for Instance, 
there was In excess of twenty million dollars? 

A Yes. 

THE SPECIAL MASTER; That Is twenty million 

In the they fall account? 

MR. FOLEY; Yes. 

Q At the end of December In the they fall 

account you had over twenty-nine million dollars? 

A Yes. 
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Q Turning to the next page. Exhibit 11, can 

you tell us what these are, are they we falls or they 
fails? 

A It Is they fall, two seventy-five is a 

they fall. 

Q Once again It would .appear as though 


8 

9 

10 

11 

12 

13 

14 


■ i 
■1 

'i 

Ij 

li 

II 


t 


ji 


15 

I 

lO : 
17 !' 



19 


20 


21 


22 


throughout January you had falls of twenty-three to 
thirty million dollars day by day? 

A Yes . 

Q Through Pebruai’y they weren't quite as 

high, they ran over twenty million every day. What this 
signifies Is that on a day-to-day basis throughout this 
period of time Harris, Upham had a liability on the 
books for these securities that were not delivered, the 
dollar amount of securities that were not delivered? 

A Yes, we owed money against them. 

Q To whom? 

A To brokers . 

Q Are you familiar with the accounting 

principles involved in calculating the asset ratio of 
Harris, Upham? 


23 


A I don't .understand what you mean. The 


24 

25 


capital ratio, you mean? 


Q Yes. 
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(witness conferred with hla counsel.) 

A In response to the question posed, I would 

say our liability to the customer here is only delivering 
the shares that he purchased since he has already paid 
for the stock. 




10 ii 

ii 

11 Ii 


ii 


13 

14 . 



Q Do you know where these funds were kept 

on deposit? 


A It was reflected In our bank balances. 

Q Were they mingled with the firm's money? 

A Accounting throughout the firm. 

Q Do you know whether or not the firm con- 
sidered this twenty to thirty million dollar continuing 
balance here as funds v/ith which they could conduct thel / 
business? 




MR, MG ALLISTER: If you loiow. 

17 

A 

I don't know. 

18 

Q 

■ Do you know whether or not while they 

19 

were waiting for these fails to’ be cleared up they 

20 

segregated this money or paid any Interest to anybody 

21 

for It? . 


22 

A 

I don't know. 

23 

Q, 

You have referred earlier to a receiving 

24 

clerk, that 

particular position Is known to you? 

25 

1 

A 

Stock receiving clerk. 
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MR. FOLEY: And when they went out to 
transfer. 

(Discussion off the record.) 

THE SPECIAL MASTER: In the course of 
Mr. Otten's deposition, Mr, Foley directed his 
examination to a Plaintiff's interrogatory No. 9 
and to an answer to that Interrogatory dated the 
3rd day of October, 1969, signed by a Mr. Trow- 
bridge of the firm of Gifford, Woody, Carter & 
Hays, and to an amended answer No. 9, dated 
October 5, 1970, signed by Mr. Joseph Dweck, a 
Vice-President and Assistant Treasurer of the \ 
Harris, Upham Company, It became clear from the 
examination that these answers contained certain 
errors, and after considerable discussion a 
program was agreed upon as to how these errors 
in answer No. 9 would be corrected. The program 

agreed upon is as follows. 

MR. FOLEY: First of all, the first five 
certificates referred to at the foot of the first 


22 

23 

24 

25 


page of Einswer 9 ^^e going to be examined by the 
defendant and copies furnished. 

Secondly, the defendants are going to 
re-examine their records with respect to the 
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2 


first tabulation given In answer 9 showing 



brokers from whom received, the dates of receipt 



10 


11 


12 


14 


15 ,! 

i 

17 

18 I 

19 

20 

21 

22 

23 

24 

25 


and the number of shares received, and to make 

corrections therein. 

Thirdly, ^defendant Is going to examine 

the photocopy of certificate No, 1226, which Is 

listed as the second to last Item on the second 

page of the answer to Interrogatory No. 9* and 

will furnish a copy of that. 

Finally, defendant will examine its records 

with respect to the tabulation on the third page 

of the answer to Interrogatory* No. 9 and determine 

which three of the five certificates listed 

therein were transferred In this transaction. 

With respect to the tabulations In this 

response No. 9 the defendants will lelate which 

of the certificates in their first tabulation — 

namely the tabulation listing the brokers from 

whom received — referred to the certificates 

listed In the second tabulation, 

THE SPECIAL MASTER: Mr. McAllister, do 

you want to add anything to that statement to 

show your understanding and acquiesence? 

MR. MC ALLISTER: I have made a notation 
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of that material which Mr. Foley Just dictated 
into the record. We will comply with that request. 
And furthermore we will also show the date on 
which the certificates went into transfer and 
came out of transfer, 

MR. FOLEY: As I understand it you are 
going to give me ths record of these securities 
right from receipt through transfer^ is that it? 

MR. MC ALLISTER; And out of transfer. 


11 

12 ii 

li 

» I 

1 

14 


15 l! 


It' 1 

n'i 

13 


right. That is satisfactory to me, 

THE SPECIAL MASTER: We are now suspending 
Mr. Otten 's deposition for today, to he resumed 
Wednesday rooming at 10:00 o'clock. Prior to 
that time I/Ir. McAllister has given his assurance 
that the aforementioned documents will be pro- 
duced and copies will be furnished to Mr. Foley 
prior to the deposition. 


t 

! 


19 

20 

21 

22 

23 

24 
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Sworn to- before me this 
day of 1972. 
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APPEARANCES (continued ) : 

GIFFORD, WOODY, CARTER & HAYS, ESQS. 
Attorneys for Defendant 
One Wall Street 
New York, New York 
by: MICHAEL J. McALLISTER, ESQ. 

of Colons el 


ARTHUR J. OTTEN, having been previously 
duly sworn, testified further as follows: 

THE SPECIAL MASTER: Note on the record 
that Mr, Otten Is resuming his deposition. He 
Is reminded he Is still under oath, 

THE WITNESS: Yes, sir, 

EXAMINATION BY MR. FOLEY (continued ): 

Q Mr. Otten, we ended the last session of 

this deposition by an examination of the Defendant's 
answer No. 9 to Its first amended answers to the Inter- 
rogatories propounded by Plaintiff on August 13, 1969. 

In our discussion we had come to the 
conclusion that certain revisions of the Information fur- 


nished In that response would be In order. I wish to 
ask you now If you have prepared any revisions of that 


Information since then? 


A Yes, we have. We have formulated a new 

allocation of all certificates pertaining to the trades 
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In question, and have also furnished Xerox copies of the 
certificates noted as missing In your last session. 

MR. FOLEY: For the record, I have been 


5 I 

6 

7 

8 

9 ! 


10 

11 

12 


ii 

li 


13 


14 


furnished with photocopies of the following 
stock certificates: No. for 100 shares 

of Bartep In the name of Howell Sherman. 

No. 687 -S, 100 shares of Bartep In the 
name of Myron R. Boraks, B-o-r-a-k-s. 

No. 688 -S, 100 shares of Bartep, same name, 

Boraks . 

No. 689 -S, 100 shares of Bartep In the 
name of Boraks. 

No. 690 -S, 100 shares, Bartep In the name 


R) !' 

I! 

17 

i; 

13 I 

19 

20 

21 

22 

23 

24 

25 


of Boraks. 

Finally, we have No. 1226-C for 500 shares 
of Bartep In the name of Anne -- A-n-n-e — 
DePasquale — D-e-P-a-s-q-u-a-l-e. 

I don't think there Is any particular need 
to mark these at this time In evidence. The 
occasion may arise but I Just want the record to 
reflect they have at this stage been furnished any 
how. 

Q Mr. Otten, would you be kind enough to 

explain the contents of schedules A, B and C which you 
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10 i' 

1 . 

11 ■; 
it 

12 :i 

h 

13 ir 
H 

15 ;; 

•I 

10 ' 

17 

18 

19 

20 

I 

21 

22 

23 

24 

25 


have furnished as new responses to Interrogatory No, 9 * 

THE SPECIAL MASTERS Would you like to 
have those Identified? 

MR. FOLEY: Yes, I think we will mark 
these either now or as the testimony proceeds. 

A In connection with schedule "A", this 

schedule depicts a description of the purchases by settle- 
ment date, a breakdown of the shares purchased on said 
dates, and from whom they were purchased and at what 
price. Also the dates the certificates were received by 
Harris, Upham from the brokers. 

Q Are these the shares which your records 

reflect were purchased in execution of the order of 
Mr. Fisher which is the subject of this lawsuit? 

MR, MC ALLISTER; Do you understand the 
question? 

(Discussion off the record*,) 

A Yes, they are the certificates noted by us 

at the time of receipt on documents set up at the time 
of the purchase to be used on settlement daSe. 

Q Were these documents on which you made 

these notations documents which pertain to the Fisher 
purchase? 

A Yea. 
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1 

Q For the record can you identify which docu- 



ments those were that you made those notations on? 


!1 

A One of the sources of record would he our 


•1 

5 ; 

1 , 

F & S buy blotter for October 28, 1968, and since the 


6 ' 
11 

shares noted on that document would be a purchase of 500 



shares, all subsequent shares purchased were not delivered 


*1 

8 ;i 

li 

on settlement date of October 29, 1968 , and therefore 


9 

fail to receive tickets were originated by our computer 


10 -1 

department for use in recording receipt when the 


ii 

certificates were actually delivered after that date. 


■ 1 

MR. FOLEY: I wish to have marked for 


■ 13 1 

Identification the documents schedule "A“, "b'* 


^ 14 -I 

and "C" which this witness ftirnished. He has 


• U 

15 1' 

Just testified as to schedule "A". 


1 0 

(Whereupon the schedules "A”, "b” and 


17 ;i 

"C" referred to above were marked Plaintiff's 


18 

Exhibits 31-A, 31 -B-l, 3 I-B -2 and 31-0 for 


19 

Identification . ) 


20 

Q With respect to schedule "A" I note item 


21 

No. 4 is. in the amount of 800 shares and shows 700 shares 


22 

"H.U. error." Also that item Indicates that only 100 


23 

shares were received. Is this the 700 share error that 


: 24 

we have discussed earlier in your testimony that apparently 


! 25 

occurred in the IBM system? 


1 

i 

SCHON-GREWER 

1 1 BEFKMAN ST., NEW YOr?K N. Y. 10030. bARCLAy 7-0 -■ bAf. i <'V '/.yj'JB 

STENOTYPi; AND SHORTHAND REPORTCRS 




SA-89 




EXCERPTS FROM DEPOSITION OF -ARTHUR J. OTTEN ON MARCH 22. 1972 



Otten litO 

A Yes, sir. 

Q Going now to schedule ”b", would you describe 

for us what contents are on pages 1 and 2 of schedule 



11 

;! 

'i 

12 I 


14 


15 


17 :i 

18 1 

I 

19 |! 

20 

21 

22 

23 

24 


"B"? 

A Schedule "b" depicts the actual certificates 

delivered to Harris, Upham & Co. In settlement of the 
purchase for the individual, Harold Fisher, showing 
the dates the certificates were received, the certificate 
number received. In whose name the shares were registered 
and the ultimate disposition of them either into transfer 
or other normal course. 

Q I notice in the transfer section here you 

have date In transfer and date out of transfer. Does 
that date out of transfer refer to the date on which a 
transfer was actually accomplished? 

A It would not necessarily indicate that 

because the shares originally put Into transfer were 
rejected by the transfer agent. 

Q Th.at Is what I am driving at. Would the 

date out of transfer be the date of such rejection or 
would It be the date on which the transfer was accom- 
plished? 

A It would not be the date the transfer was 

accomplished. It would be the date that Harris, Upham 
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1 j received them back from the transfer agent and processed 

} 

I 

2 ; them out of transfer. In some cases new certificates 


3 i! were received out of transfer on this date and In other 

ij 

4 I cases the original certificate going In was returned 



because of a specific reason by the transfer agents 

Q This schedule here. In the event that a 

certificate was rejected by the transfer agent, am I 
correct In saying that presumably upon receipt of the 
rejected certificate from the transfer agent something 


( 

10 : further Is done with that certificate by Harris, Upham? 

11 jj A Normally, yes. 

12 ii Q This schedule doesn't indicate what that 


13 : 
H 

if 

15 I* 

17 ■; 
IS '! 

;i 

11 

19 

20 


21 

22 

23 

24 

25 


might be? 

A No, sir. 

Q Only so far as the first submission to 

a transfer agent and whatever the response to that was, 
either a new certificate back reflecting that a transfer 
was accomplished or rejection of the submitted certifi- 
cates, that is all this schedule reflects? 

A Yes, sir. 

Q Is there any way to tell from this 

schedule which were rejected? 

A Not from the schedule Itself. We have 

documentation of these transfers that we can tell from. 

Prom this schedule is there any way of 


1972 
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'2 ji telling at what date any subsequent submissions were 

i! 

3 I made to the transfer agent of certificates which were 

'! 

4 : originally rejected? 

5 i A Prom the schedule, no. 

'I 

6 jj Q Is there a way to tell that? 

ij 

7 i A We may be able to reconstruct through 

I 

8 documentation of the dates in and out of transfer on 

9 ‘ schedule "b". 

10 ij Q Do you have the documents with you today 

il 

11 !) with which you can reconstruct the history of the certl- 

1 

12 •' flcates which were originally submitted to the transfer I 


13 

14 

15 |i 
j 
li 

lo ' 
17 •: 



19 

20 

21 

22 

23 

24 

25 


agent but for one reason or another not transferred on 
that initial submission? 

A We show those identical certificates being 

returned. 


Q Do you have that information with you? 

A For the date shown on schedule "b", 

Q Taking this schedule, can we start at the 

top and go through it and see which ones were rejected? 

MR* MG ALL 1ST ER: I Just want to say for 

the record I am objecting to this line of 

questioning although I will permit it to continue. 

The basis of the objection is that as I understand 

the law there is no earmarking by Harris, Upham 
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of any particular certificate for the account 
of any particular client once a certificate goes 
Into transfer. Accordingly there Is no concession 


5 

6 

7 

8 



“L 

^ - il 

12 II 
il 

I 

13 1 


by Harris, Upham here that If any of these 
certificates were rejected by the transfer agent 
for any reason that that redounds at all to Harold 
Fisher. 

MR, FOLEY: I would like to make a state- 
ment on the record. I really don't like this. I 
don't like It for two reasons. It Is not even a 
valid objection. If there Is an objection as to 
form it Is a valid objection at this stage of the 
game. 


10 

I, 

17 '' 

.1 

18 

19 

20 

21 

22 

23 

24 

25 


Secondly, I don't like It because I have 

been taking depositions for a couple of years and 

I am aware of the impact on a witness — I am not 

saying you are doing anything deliberate by any 

stretch of the Imagination. I don't know and I 

don't care. The point that bothers me Is I don't 

like these long monologues on the record which 

tend to sat forth stuff which Is not relevant to 

the examination of this witness. He is here to 

answer questions which are objectionable only 

on the grounds of form. That Is all we should be 
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14 
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talking about. We have about two pages of record 
here which is unnecessary. 

THE SPECIAL MASTER: Let's move on. The 
witness is going to answer the question, 

MR. MC ALLISTER: Yes, sir. 

A Shall we start with the reconstruction of 

certificates? 

Q Yes. 

A Item No. 1 on schedule "b", five hundred 

shares of Bartep Industries received on October 28, 1968. 
The certificates shown by niimber and registration put 
into transfer by Harris, Upham & Co, on October 29, 1968 
and received out of transfer on March 7» 19^9 . In sub- 
stantiation of this movement we submit our transfer form 
dated October 29, 1968 showing the certificates previously 
described as going Into transfer. 

Q This fanfold that you are describing here 

is a transfer unit, is It not? 

A Yes, sir. 

Q Does this transfer unit reflect what happened 

to this five hundred shares, these five certificates? 

A In the lower right-hand corner of the 

document it Indicates that the shares were received from 

transfer on March 7* No certificate numbers are noted 
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because In the course of our oparations where the same 
certificate numbers are returned It Is assumed that those 
numbers are coming out on this unit, 

Q What that means Is, as I understand It, these 
certificates were rejected by the transfer agent. Is 
that correct? 

A That Is what the form Indicates, 

Q What you are telling me Is the certificate 

numbers that are In the lower left-hand corner are those 
which were forwarded to the transfer agent. Is that 
correct? 

A That's right, 

Q You are presuming that the same ones v^ere 



I'l i; 

17 ■' 

II 

18 |! 

19 I 

20 

21 

22 

23 

24 

25 


returned? 

A Yes, 

Q Can you say that your records reveal that 

In fact the same ones were returned? 

A Yes, 

MR, FOLEY: May we mark the document 
Plaintiff's Exhibit 32 for Identification, 

(Whereupon the transfer unit referred to 
above was marked Plaintiff's Exhibit 32 for 
Identification, ) 

Q The exhibit that you furnished, Mr, Otten, 
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2 I I note is a photocopy. Have you tried to get the original? 

' f 

3 I' Do you have the original in your files? 

!| A Evidently we do, by the photostat, I had 

)« 

5 ; no knowledge of the need for the original. This was 

li 

6 ! furnished me. 


7 



I 


10 :j 

II 

11 ij 

I 

12 

.,5 
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20 
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23 
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MR, MC ALLISTER; On the bottom of Plaintiff's 
Exhibit 32 is the notation "original misfiled," 

That notation was put on by Bill Smythe, He has 
Informed me that we cannot locate the original or 
any other copy of that document, 

Q On this document in the lower- left hand 
quadrant do you notice below the certificate 443 there 
is a line going down and the letter "N/o" below v/hat 
appears to me to be an "H". What do those lettei's signi- 
fy? 

A N/0, if I might use the term advisedly here, 

is the jargon of Wall Street, Indlates name of, it is an 
abbreviated form of the phrase "name of". We use that 
and It is used universally throughout the Street, The 
"H" I cannot offer any explanation why it is there, it 
may have been someone starting to i^rlte the name "Howell," 
as schedule "b" Indicates, that certificate was in the 
name of Howell Sherman, 

Q can you tell me why that would be done on a 
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A Because the certificates were returned to 

us by the transfer agent as non-transferable or having 
some objection which caused them to be non-transferable 
placed on them. He would note this information to be 
used for the ultimate return of the certificates to the 

broker from whom they were received. 

Q In other words, does the fact of writing 

this on here constitute a first step towards putting 
into effect the falling and returning of the certificates 
to the delivering broker? 

A Yes* 

Q Is this only done by a person who is 

authorized to make the decision to fail and return the 


certificates? 


Well, there is no decision to be made in 


Harris, Uphara, Harris, Upham came into the possession of 
bad merchandise here through the delivering broker and 
it is our responsibility to get negotiable stock. In 
doing so we return it to the broker automatically . It 
is not a good delivery. 

Q Below the reference to Lockwood & Co., in 

that box is an indication "Delivered by American Bank & 
Trust Company, 10-28-68," below that "dupl. delivery 
ticket attached to stock." Can you explain what that 
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. 1 

2 

box? 


3 1 

A 

Yes, sir. 

4 ! 

; 

Q 

Thereby balancing the two entries? 

5 

i 

1 

A 

Yes. 

! 

Q 

What happened after that about the five 

7 

hundred shares that were rejected? What is the next 

8 

record? 


9 

A 

Normally any security put In our overnight 

10 ■ 

box is put 

In there because it Is being ultimately dls- 

11 

posed of through re-entry into transfer or re-dellvery or 

12 

delivery to 

a customer, and so forth. 

13 ' 

Q 

In this instance you know what happened? 

14 

A 

Yes, It was put in the overnight for ultl- 

, 

mate return 

to the American Bank & Trust Company, account 

P* 

of Lockwood 

& Company. 

17 ' 

Q 

What lo the normal procedure with respect 

18 ' 

i 

to time on 

a transaction such as this? When securities 

1 

19 ' 

i 

come back is there any rule or practice at Harris, Uphara 

20 ] 

as to how long It takes from the receipt back from the 

21 

transfer agent of rejected stock to the time it is sent 

22 

back to the 

selling stock broker? 

23 

A 

In the normal course of business it would 

24 

i 

be done as expeditiously as possible. 

25 

Q 

Would you be inclined to say if there was any 
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Q Is there any method by which securities 

which are rejected by a transfer agent such as this are 
checked to see that they have been promptly sent out 
to the selling broker, if indeed that is what is to be 
done? 

MR. MC ALLISTER: Is this I969? 

MR. FOLEY: I am talking about this time, 
March of '69. 

A No, there is no check either then or now. 

It is an automatic process of daily operation that the 
certificates would be returned immediately. 

Q You are aware , Mr. Otten, are you not, 

that at this time in March of 1969, Mr. Fisher had 
already made his demand for cancellation of the purchase 
of his shares? 


17 

18 

19 

20 

2V 

22 

23 

24 

25 


A I am not av/are. 

Q Do you know the date on which that demand 

’ was made? 

A I am not aware of any demand for cancella- 

tion . 


Q Are you aware of a telegram that he sent 

on February 17? 

A No, sir. 


Q 


If a customer makes a demand for the 
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8 



12 

li 

13 ' 


14 i| 

15 ‘ 
1 -, 


17 


19 

20 

21 


22 
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received, rejected by the transfer agent and failed for 
cash back. 

A Yes . 

Q In addition to that we know that seven 

hundred shares which were reflected as having been pur- 
chased, that was an error and that purchase had never 
been made. That is twelve hundred shares between those 
two events, is that correct? 

A Yes. 

Q Can you tell us how many of those twelve 

hundred were subsequently purchased by buy-in or any 
other way? 

A Seven hundred, because the remaining balance 

of five hundred is reflected on August 1, I969, in the 
error of seven hundred shares going back to October 28 . 

Q You say that seven hundred was bought in, 

seven hundred shares out of the twelve hundred? 

A Yes. 

Q Can you tell us when those transactions 

took place; who did they buy the seven hundred shares 
from? 


23 

24 

25 


A ^'/ho they bought them from? I don’t know 

who they bought it from. I can tell the price, at three. 
Q Seven hundred of the twelve hundred was 






i 

i 


I 
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bought in. Can you pinpoint these buy-in transactions 
and let us know when they happened and the facts about 
them? 

A Before I answer that question I would like 

to say I think the referral to twelve hundred shares 
here is in error. We are open on only seven hundred 
shares . 

Q Out of the twelve hundred you are still 

open on seven hundred? 

A No. V7e are open on seven hundred shares 

out of a total purchased of five thousand. 


MH. MC ALLISTEK: As of what date? 

THE WITNESS; We are open on seven hundred 
shares as of July 31, 1969* ' 

(Discussion off the record.) 

(Recess for luncheon.) 

EXAMINATION BY MR. FOLEY continued ; 

MR. POLElf; Will the reporter read the 
earlier question, 

(The question was read; "Can you pinpoint 
these buy-in transactions and let us know when 
they happened and the facts about them?") 

A Relating to the sale of March 25, I969, 

Exhibit 34, reflects the return of the stock. If you 
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2 Will refer to that account of fall to receive 989510* 

3 the previous balance before the return of the five 

4 ' hundred shares is indicated on the take-off as of March 


2h, 1969 at seven hundred shares open. Five hundred 
shares is returned making the total open fall position 


at that time twelve hundred shares. The position does 
not change until June 17* 19^9 
Q, What happened? 


A There is a number missing here. It is 

page 56-1, On page 56-I of the stock record daily analysis 
five hundred shares is shown being received for the fall 
to receive account. The previous balance in that account 
before this day was 4-18-69 on June 17, five hundred 


shares comes in for fail to receive leaving a balance 
now open in the account of seven hundred. 


that came in? 


a half. 


half for it? 


\^at was the price of the five hundred 


Prom the indication on the take-off, six and 


Does that Indicate in June you paid six and a 


We paid the broker six and a half as the 


contract price of that settlement. 


Q That was not a buy-in? 
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2 A It could be possible, yes, 

:i Q According to Exhibit 38, can you state 

I 

4 i: on what date did the transfer agent return these securl- 

ii 

M 

5 i; ties to Harris, liphara? 

g I A I couldn't say when he returned them. 

I 

7 I Probably Februai^ 17 . 

8 ! Q When that says received from transfer, 

9 i' are you referring to your transfer department or to the 

!! 

10 ii transfer agent? I suggest to you there is a potential 

11 ; for a little ambiguity there. 

Ij 

12 ij 'A Received from transfer would indicate 

!| 

13 ' transferred from the transfer account. 

14 ij Q Harris, Upham's transfer account? It doesn't 

15 necessarily mean it came in from the transfer agent on 

1 

1'^' . that date? 

17 ii A Normally they are taken out of transfer the 

1 

^ same day. Whether or not they were at this point I don't 
know. 

MR. FOLEY; May we mark this as an exhibit? 

(Whereupon letter dated January 2J, 19^9 I 

from Registrar & Transfer Company was m-^rked 

Plaintiff's Exhibit 39 for ldentiflcatljn» ) 

Q I would like to show you Plaintiff's Exliibit 

39 and ask yovi to note the third and fourth It sms on the 
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2 ! left column and ask you whether or not the securities 

3 i we are talking about, namely certificates No. 1420 and 

4 1421, are referred to In that letter. 

i' 

ii 

5 I A Yes, they are. 

6 I Q What Is the Indication? 

7 j A That these certificates were returned to 

i 

8 ji US by the Registrar & Transfer Company. 

l! 

9 |I Q Your fanfold Indicates that they came 

10 :| out of transfer In yoxxr company on 2-17, whereas this 

M 

!i 

j, 

11 I letter Indicates they were returned to you on January 27, 

12 :| which Is once again about a three-weeks difference. Do 

!l 

13 !' you have any explanation for that? 


Q Is this normal? 

A As previously stated, no. 

(Discussion off the record.) 

Q Do you know whether or not the reason why 

the apparent Inaction from January 27 on with respect to 
these securities that were returned from the transfer 
agent — whether the end of that apparent Inaction on 
February 17 had anything to do with the fact that on 
that day the telegram arrived from the plaintiff request- 
ing cancellation of his transaction? 


•I do not know. 
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2 Q After these securities were returned on 

1 

3 January 27, do you know what was done with them? 


A No, I do not. 

Q Do you know If any effort was made to fail 

them back to the selling broker? 

A I do not know. 

Q I would like you to note on Exhibit 38 , 

down in the lower left-hand quadrant, once again the circle 
which surrounds the reference to certificates l420 through 
1423 has an arrow going from it to the words apparently 
"fall I/ILPPS" which I assume Is fall sent to Merrill, 


Lynch on that. 


It does read fall. The reason for the 


wording on there, I don't know. 


Do you know if a fail ticket was prepared 


at that point? 


I do not know. 


Should one have been? 


Normally when stock Is returned from a 


transfer agent It should. 


MR. FOLEY: Do’ you have a fail ticket. 


Mr. McAllister? 


MR. MC ALLISTER: No. .\ 

MR, FOLEY: Do you have any sequent 
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’2 ! record from the fall records that a fall ticket 

it 

3 i was prepared for this? 

4 ‘ MH. MC ALLISTERs Other than the ones you 

! Tf 

5 ' have, I don't know. 


!: 

} 

7 ' 

' I 

8 ■; 

I 

I; 

9 

10 

n 

11 ■ 
12 : 

13 

14 

I 

15 ; 

I! 

li 

16!! 

I 

17 ,i 

18 

19 

20 li 


i! 

22 

23 

24 

25 i' 


MR. FOLEY: Without qualification do you 
have It or don't you? 

(Discussion off the record.) 

MR. FOLEY: The last answer Mr. Otten gave 
was quite clear. 

A A fall ticket was not made. 

Q Is there any subsequent record of what 

happened to these securities? 

MR. MC ALLISTER: The only one I have, 
which I believe I have a copy of. Is a transfer 
unit showing four hundred Bartep dated April 11, 
' 69 , and only bearing the number 1422/3. I 
have another transfer unit document dated July 10, 
Indicating that 1421 and 1420 — they are written 
In that order — went Into transfer on that date. 
MR. FOLEY: We will mark these If we may. 
MR. MC ALLISTER: Sure. 

(Whereupon the transfer units referred to 
above were marked Plaintiff's Exhibits 40 and 4l 

for Identification.) 
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1 

2 

3 

4 * 

i’ 

5 

ii 

6 i! 

I 

'l 

7 i! 

II 

8 ii 

9 
10 
11 

.1 

12 

13 

14 

15 ; 

‘i 

16 : 
12 i 

IS Ii 

19 II 

20 

21 
22 

23 

24 

25 


MR, FOLEY: I would like to ask they he 
described Inasmuch as these are a different 
kind of stock transfer unit. Perhaps a slightly 
more specific description would be helpful. 

This Is July 10 of what year? 

MR. MC ALLISTER: ' 69 . 

A Exhibits 40 and 4l are different In color 

from our other transfer units because these units are 
commonly used when the selling broker does not deliver 
our stock In settlement of any purchase but for reasons 
best known to himself he has to put It Into transfer. 

For one reason, he may not have the denominations avail- 
able to complete the purchase delivery and he has to 
split them up for transfer. And he so tells us that he 
will put them Into transfer on his premises to our name; 
and to reflect the whereabouts of the stock we use the 
Exhibits 40 and 4l. 

Q In other words these certificates are not 

passing through your hands and out to transfer at the 
time these documents are prepared, they are going through 
the hands of another broker? 

A Another broker. 

Q I am referring now to Exhibit 4l, can you 
tell from this document who put these shares Into transfer? 
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'2 j A Harris, Uphain put them into transfer and 

3 ' only used this form In doing It, That Is what I was 

4 about to say before I was cut off. This Is the reason 

5 for the color of this form. They are no longer In use. 

!i 

6 jj Q Was the form Inadvertently used? 

7 ;| A I don't know the reason for It, 

|i 

8 ,1 Q It wasn't some other broker that put these 


Q Harris, Upham had these securities? 

A Yes . 

Q We have had an Indication here In Exhibit 

38 and 39 that on January 27 these certificates numbered 
l420 and 1421 were returned from a transfer agent to 
Harris, Upham. Exhibit 4l, which Is dated July 10 -- 
In other words over five months after the return from 
the transfer agent — Indicates that Harris, Upham had 
them In Its possession at that time and sent them out 
for transfer again. 

Can you tell us what happened to those 
certificates during that over five month period? 

A On February 17, 1969# when certificates 

1420 and 21 were received from transfer they were part 

of a total amount of thirty-one hundred shares taken out 
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.2 


3 

4 


i! 

i; 

ii 

'l 


5 

6 

7 

8 
9 


10 


11 ' 
I 

12 

13 |i 
.1 

14 

15 ii 


16 


,1 

;l 


J 



18 i! 

I; 




19 


20 




21 


I. 


22 


23 

24 


25 


i; 


of transfer on that date. Twenty-one hundred of that 
thirty-one hundred Is reflected on Exhibit 38 , A thousand 
shares of the remaining balance in denominations of seven 
hundred and three hundred are on our units in front of 
me not yet marked as exhibits. Shall we mark them? 

Q Not yet. We are Just going to get on with 

1420 and 1421. 

A Thirty-one hundred shares were received from 

the transfer account on February 17« Six hundred of it 
went back into transfer and twenty-five hundred of l‘t 
was put in ovr overnight box, 

Q Offhand do you know if this 1420 and 1421 

fell to one or other categories of those two? 

A February 17 of the six hundred going back 

into transfer, certificate numbers 654 through 56 and 
664 and 668 for one hundred shares each reflected part 
of the six hundred shares being re-submitted to transfer. 

I do not have a document supporting the 
other one hundred going into transfer that date. That 
leaves certificates 1420 and 21 in our overnight box on 
February 17. 

Q To perhaps cut things short can you tell 

us whether or not those certificates continued in and 

out of the overnight box on a dally basis for some period 
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2 : Q Will you take a look at Exhibits 40 £md 4l. 

if 

3 Would that Indicate to you that transfer had not yet 

1 

^ been accomplished as of the dates that these were pre- 


pared? 


Same certificates coming out on September 


l8 on Exhibit 4o, yes. 

Q I note that on Exhibit 4o you have a date 
of April 11. Would that Indicate to you the date they 
were sent In for transfer or the date they came out? 

A The date It went In. 

Q So your prior testimony if as It came out 

of transfer. Now It would seem from what you are saying 
It went right back Into transfer again the same day? 


went back In. 


Yes, It was part of fourteen hundred that 


I notice over here there Is a box marked 


"received from broker" on this exhibit and there Is a 
date of September l8 on It. Can you tell us what that Is? 

A As previously stated these forms are no 

longer In use. At this time we used them In the regular 
transfer account of Harris, Upham, so the terminology 
on there la not referring to the item In any way. It was 
not received from any broker. 


Q Was it received back from transfer? 
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2 


A Received Ijack from transfer. 


3 i Q Below that the word "rewrite" again, does 

1 

4 ; that mean anything? 

5 I A Only In the Instance that since fourteen 



hundred went back In again they re-wrote a ticket for 
fourteen hundred shares. 

Q The word "re-wrlte" doesn't that refer to 


0 something In September when it came back from the transfer 

10 I agent? 

11 i! A It was re-wrltten then. 


13 


16 

17 

18 


Q Exhibit 40 Indicates, at least as far as 
certificates 1422 and 1423 were concerned, transfer had 
not yet been accomplished. 

A That ' s right . 

Q Thereafter does re-wrlte refer to once 

again sending them to a transfer agent? 

A I don't know If ray records go back to 


l! 

19 ;! 

20 ii 

21 
22 
23 
34 11 
25 I 

i 

il 


-Ii 


September l8. 

Q What does the terminology mean? 

A It would mean they were taken out of trans- 

fer on 9-18 and put In again. 

Q During all these trips In and out of trans- 

fer for these particular securities was any Indication 

ever received from^jfche agent as to why transfer was not 
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accomplished? 


I would assume there was for them to be 


rejected. There had to be some explanation with the cer- 
tificates coming back from the transfer agent. 

Q Who would know? 

A Mr. Smythe. 

Q Would such indication be in writing? 

A I would think it would be in the form of 

a letter attached to the certificates or a memorandum of 
some kind from the transfer agent. 

Q Is that type of letter or memorandum 

normally maintained by Harris, Upham? 

A I think the record would be held like 

that to support why the certificates weren't transferred. 

Q Do you have such letters or memoranda for 


these certificates during 


period of time? 


MH. MC ALLISTEH: Only the one we' have' 
produced, the one that has been marked Plaintiff's 
Exhibit 39. 

Q Going over to Plaintiff's Exhibit 4l 

here I notice that this indicates that on July 10 appar- 
ently those two osrtif icates, among others, were sent 
out to transfer and received back from transfer on • 
September l8, I presiune that is all 1969 . 

A That's right. 
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Q And here is the word "re-wrlte" again. 

Does that indicate as late as September 1969 the transfer 
of the certificates had not been accomplished? 

A Yes. 

Q By September of 1969 was the rule in efEhct 

requiring mandatory buy-ins for falls that were over 
thirty days in duration? 

A Yes. 

Q Do you know whether buy-lns were executed 

with respect to any of these four certificates, l420 


12 

13 i' 

1 

14 ^ 


15 i* 



il 



22 

23 


24 



through 1423? 

A We couldn*t buy-in the certificates because 

we showed them not being owed to us by anybody. We had 
physical possession of the stock. We were stuck with 
It at that point, to put it plainly. 

Q This stock was being rejected constantly 

by the transfer agent, was It not? 

A Yes. 

Q Wks It not the normal practice when stock 

was rejected by the transferring agent to return It to 
the selling broker? 

A Yes, It was. 

Q That was not done here? 

A Evidently not. 
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1 

2 1 

Q 

Any reason why that you know of? 


3 i 

A 

I don*t know. 


4 !' 

Q 

Who would know? 


5 

M 

A 

Mr. Sraythe. 


l| 

^ i 

Q 

Looking again at Exhibit 3 I-B-I, item 3# 


7 - 

do you know whether or not at any time ever transfer of 


8 . 

those eertlflcates was accomplished? 


'I 

9 

A 

I do not. 


10 '■ 

“ Q 

Do you know whether they were ever failed 


11 

back to a 

selling broker? 


12 ' 

A 

I don^t know that either. 


13 : 

' 


(Brief recess.) 


14 . 

Q 

Perhaps now we take a look at Item 


15 

four . To 

pick up the first point, there Is a seven hundred 


Ic 

share error reflected here. This Is the famous seven 


17 

hundred. 

Isn't It? 


18 

A 

Yes, sir. 


19 

Q 

The date of receipt here Is November 13, 


20 

1 

1968 , You got a one hundred-share certificate that date? 

1 


21 

1 

Yes, sir. 


22 

i « 

1! 

That was put in for transfer the following 


23 

i day and received back from transfer once again on 


24 

;i February 

ii 

17? 


25 

jl 

A 

That's correct. 
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Q . Do you know In what shape or form it came 
hack? Was It rejected or what? 

A Yes, the same certificates were received 

hack on February IT* 

Q Do you have the fanfold on that? 

A Yes, I do. 

Q Is that one that shows three hundred shares? 
A Yes, dated November l4, 1968 at the top. 

MR. POLEYj Please mark that. 

(Whereupon the fanfold, 11/14/68, referred 
to above was marked Plaintiff's Exhibit 42 for 
Identification. ) 

MH, FOLEY s Please mark this 4l-A and 


41-B. 

(Whereupon the documents referred to 
above were marked Plaintiff's Exhibits 4l-A and 


4l-B for Identification.) 


Q Looking at Exhibits 4l-A and 41-3, of which 
my copies are very poor because they are cut off at the 
edge, at- the time that 4l-A was prepared, can you state 
In whose name were these certificates. No. 1420 and 
1421 — these two? 

A On Information previously furnished. In 

the name of Merrill, Lynch, Pierce, Fenner & Smith. 
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2 

i 

Q . 

Prior attempts at transfer had been attempts 



3 

•1 

to transfer to the name of Harris, Uphara, Is that not 



4 i; 

true? 




!i 

5 : 
ji 

A 

That's right. 



,t 

•-* •' 

> 

;i 

Q 

On this occasion however a change was 



made. It was : 

now transferred to the name pf Bernard 



8 

Miller, Is that correct? 



9 '' 

A 

Prom the Exhibit 4l, yes, that attempt was 



10 „ 

.» 

being made. 





Q 

Do you know how come it got Into Mr. Miller's 



12 '' 

t! 

name? 




13 !; 

li 

A 

Mr. Miller evidently was long shares of 


* 

14 

Barti'.p Industries, and Instructions were given to have 



15 i 

his stock transferred to his name and ultimately sent to 



16 i 

him. 




17 i> 

(. 

'\ 


In Exhibit 31-B-l, the Indication there 



18 

:i 

ji 

was that these same certificates were Included In those 


■ 

19 \ 

1 

which Harris, 

Upham were utilizing for the purpose of 

i 


10 ;■ 
r. 

completing Mr 

. Fisher's transaction? 

1 

! 


21 ! 

i 

A 

Yes. 

j 


22 j 

ft 

And now they have left Mr. Fisher's batch 

i 


23 ;i 

2. 

and gone over 

to Mr. Miller's, Is that right? 


. 

A 

Evidently, yes. 

1 


25 

1 . 

I' 

ii 

ft 

\ F.f, t KMAi'J 

This was Incldently after several months 
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I 

2 I of attempted transfers which had, for one reason or 

3 !' another, not been feasible, had been rejected? 

I ' 

4 !! A Right. 

i' 

•i 

5 I Q Do you know was a swap made. In a sense, ot 

|i 

6 other securities which had formerly sort of been con- 

il 

7 ! sldered as for Mr. Miller, and were they placed Into 

8 Mr. Fisher's account? 


A There la no way of knowing that. The 

specific certificates are not Identified under our system 


of custody. 


There Is no way In the world to tell then 


how come all four of these certificates, 1420 to 1423, 
which came from Mr. Fisher's account where they had been 
since November to at least the following September, and 
then at that point they appear In Mr. Miller's account. 

A These certificates were never reflected In 

Mr. Miller's account, these certificate numbers. Mr. Fish- 
er's account reflected a long position of five thousand 
shares. The identity of said shares could not be made by 
specific - certificates. 

Q Aren't you Identifying them In 31-B-l? 

A They were, certificates being used for the 
transfer to the name of Harris, Upham originally. 


That particular transfer was part of the 


nci- rAVf-R 
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lb ij 
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18 
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i! 
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21 l[ 
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February 17 • 

0, What happened to the security? 

A It was previously determined that the 

certificates mentioned In Ebdilblt 42 were part of thirty- 
one hundred shares received out of transfer on 2-17, six 
hundred of which were put back Into transfer — not these 
certificates — and these certificates were Included In 
twenty-five hundred put Into our overnight that night, 

Q I would like you to look at 41-A and 4l-B 
and tell me whether or not by September of 19^9 these 
securities found their way Into the group which were being 
used to get transfers In the name of Bernard Miller. 

A That • s right . 

Q Is It fair to say they followed essentially 

the same route as 1420 to 23 that we had before? 

A Yes. 

Q Do you know why it was decided to include 

these In Mr. Miller's accovint? 

A They are not included In Mr. Miller's account. 

Mr. Miller's account reflects him owning three thousand 
shares, thirty-five hundred shares on September l8. And 
the certificates needed to transler shares to Mr. Miller's 
name Include certificate 905* 

Q Prior to September l8 can you tell us what 

dCi 
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i 
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21 !i 
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efforts were made to transfer these certificates 905 
through 907 , and Into whose name were they sought to be 
transferred? 

A Up to September I 8 certificates 905 through 

7 were put Into transfer or were carried In transfer to 
be transferred to the name of Harris, Upham and Company. 

0 Was that with respect to any particular 
transaction or purchase you can Identify? 

A Not at that time. 

0 Inasmuch as you Included a reference to 

these certificates In Exhibit 31# woul^. you say that at 
the time of their receipt originally In November, 1968, 
they were received for the purpose of accomplishing an 
order of any particular customer? 

A Yes, they were. 

Q They were then Identified In one way or 

another with Mr, Fisher, is that not true? 

A Yes. 

Q By September they became Identified In 

one way or another with Mr. Miller, Is that true, when 
you put them In for transfer in his name? 

A That's right, 

Q You can't explain any significance what- 

ever or any explanation of why that change took place? 

A No. 
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|l 

2 ;| Q Do you know whether any change at all 

3 took place in the contemplated use of these securities 

4 ' up until February l8, at the time they were suddenly put 

5 ; in for Mr. Miller or prior to that? 

;l 

6 ; A I don't understand the question. 

11 

7 'i Q Considering now the occasions when they 

si were put in for transfer prior to that? 

9 ' A Yes. 


10 

li 

11 ■ 

■j 

12 


13 




14 ' 

I' 

'i 

16 Ij 

|! 

■‘1 

17 

18 

19 

20 j| 

21 |i 

J 

22 

23 

24 

25 ? 


Q They were originally received for the 

purpose of accomplishing the Fisher transfer? 

A That's right. 

Q In the course of accomplishing that they 

were put in transfer for the Harris, Upham name? 

A Yes. 

Q That was done again and again up until 
September 18? 

A That ' s right . 

Q On that particular day some change took 

place that these were now utilized for transfer to 
Mr. Miller's name rather than the former use that had 
attempted to be made? 

A That’s right, 

Q You don't know why that happened? 

A Yes, I do. 
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Q Can you tell us? 

A Because Mr. Fisher's shares no longer 

appeared on our books at that time. 

Q When were they taken off? 

A Upon delivery of five thousand shares on 


April 9. 


Were there no attempts to transfer this 


into the Harris, Upham name after April 9? 

A Yes, they were on July 10. 

Q How come the delay in making this change 

to Mr. Miller? Do I understand your testimony correctly 
as follows, that the reason for changing the procedure 
away from the former practice of trying to get transfer to 
Harris, Upham 's name and Instead now trying to get transfer 
to Bernard Miller's name, was because lir. Fisher's shares 
were off the books, and they had gone off the books about 
six months before in April, and in the Interim similar 
changes into Harris, Upham 's name had been attempted? 

A We attempted transfer to our name, yes. 

Q Is there a connection that you can explain 

between the removal of shares due to Mr. Fisher on April 
9 from the books of Harris, Upham and the fact that on 
September l8 for the first time an effort was made to 
transfer these particular shares into f4r. Bernard Miller's 

'r-C;: 
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Q In other words, you were thinking that maybe, as 
I take It, It was time he thought about doing something 
about this particular investment? 

A Since it was not working out, 

Q And he wanted to consider what he wants to do 
about this? 

A What he wants to do. Yes. 

Q This would be part of the normal services that 

you would render for a customer in terms of giving him 
generalized advice and in reviewing his portfolio; is that 
correct? 

A I would not review his portfolio. I would not 

V 

say that, but I was talking about the stock Bartep because 
in my opinion it was not acting right. 

Q So the l4th of January he told you within a few 
days he would start making a decision? 

A He did not say decision. He said he would let me 
know what he wanted to do. 

Q Did he let you know? 

A Yes, To the best of my knowledge at this 
particular time, perhaps a week later, maybe about the third 
week In January, the 20th, I can't pin It down. 

Q But at some short '"Ime? 

A He said I want my stock, in a nice way, because 
he says I want my securities. Fine. I said, "Harold, I will 
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1 j, order them out," and I went to Mallett, and I said, "Look, 

2 ; Bob, 1 want these certificates expedited as fast as humanly 
^ 3 possible. Barold Fisher wants his stock," and I am not 

I*' 4 asking him any questions. 

5 , Q This was the Bartep? 

ti 

6 ,1 A Yes, Nothing else. 

7 j Q He was leaving everything else In Harris Upham’s 

s possession? 

9 A I can't remember the date he ordered the other 

10 certificates out, but that Is a matter of record. I am 

11 talking about Bartep. 


He singled Bartep out and said this is the one I 


13 want? 


A Yes. 

Q And he wanted all the securities delivered to his 


K. personal possession? 


A Yes. I mean I can't be pinpointing It to the 


18 ' exact date. 


22 !i 

ii 

' -,1 ii 

23 II 


MR. FOLEY; That Is all right. You have given 
your honest estimate. 

A It may be the 25 th, In that area. 

MR. FOLEY: You have given it within a week anyhow, 
and 1 recognize that as your best estimate under the 
circumstances, and pro! ^bly very close to accurate. 

Q Now, thereafter how long do you think it would 
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i! 

!! 

. ^ normally take to get delivery? This did not Involve a 

7 further transfer, did It? 

3 li A Yes, because as far as I am concerned it is In 

’> s 

4 Street name. 

3 ; Q He vranted delivery in street name? 

l! 

5 : A No. At this time he did not talk about street 

- name. . He wanted delivery in his name. 

j 

8 Q Then this would Involve an instruction to send 

0 the securities — 

f 

’i 

10 i! A To transfer and ship the securities in the name of 

11 Harold Fisher. 

12 I Q And when you made this Inquiry were you aware at 

U Wiat time that any difficulty had been encountered in the 

14 transfer of these particular securities? 

15 i A I was not. 

I 

16 ! Q So what did Mallett say? 

I 

17 ; A I went to Mallett, and I said, "Expedite delivery# 

'i 

18 Mallett, X believe, which is the way he would do it in the 

19 case of expediting something fast, the normal procedure is 

20 for the girl to type up the transfer and ship instructions 
:i and mall it to New York, which could take three or four 

':2 days until it gets to H.U. at 120 Broadway and from that 

2 .') point I don't know the proce<lure as far as what happens 
2 • from that point on, but I imagine they take it to whoever 
takes care of it. 

^ 
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3 ' 


9 ,1 

10 ;1 

11 : 

I 

t 

12 

:i 

13 ' 

I 

li 

"ll 

16 

I' 

17 ■■ 

fi 

18 I 

I' 

19 |i 
ii 

20 :i 


21 i, 
,1 

i 

22 


24 


23 


12 ® 

Q Takes care of the transfer? 

A Yes, In this particular case Mallatt Instructed 
probably Lll, he lnsti*ucted Lll to wire transfer and ship 
Instructions on the Telex because I wanted It expedited 
without wasting any time. 

Q And you received In one way or another an assurance 
that It was done? 

A That It was done. That Is all. 

Q That It was done? 

A Right . 

Q That this expedited manner of performing this was 
performed? 

A Yes • 

■</ 

Q Have you a copy of that? 

MR* McAllister : No. I seax*ched the Miami Beach 
office for It and found there was no such document In 
existence; we had already scoured their day’s work 
files In Harris Upham’s warehouse and It apparently 
Is not In there according to the people that came up 
and produced the documents presently In Mr, Harris’ 
hands . 

Q When an Instruction goes out In this expedited 
manner how long would you normally expect to have to wait 
before you would get some response to It? 

A Normal delivery should take anywhere from three 

SCHON-GREWER 
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to four weeks, normal delivery. The way we were trying to 
expedite It I guess It could be done — I don't know. ^Tils 

3 Is normal delivery, I honestly don't know If a guy woiad 

4 take It to the transfer agent and he had the stock It would 

n 

5 be done right away. 

1 

6 Q Did you have any conversation with Lillian or Lll 

7 at that time relative to Eartep apart from Just conveying 
s this instruction? 

9 A No, I would not have any conversation with Lll 

:c outside of I might ask her to, I might ask her, "Did you 

11 do it?", but actually the conversation I had was with 

12 Mhllett, 

13 Q According, to Halntlff's Exhibit 45 from the 

14 middle of December, from December 19 th on, and that was 

15 well over a month before this occurred, Lll was In receipt 

16 of Information that there was a transfer difficulty with 

I? Bartep securities? 

1 

18 A I never saw this. You showed this to me before. 

19 i Q I did. I am interested now, I am stating now for 

20 the purpose of framing a question that Exhibit 45 shows that 

2, on December 19 th Lll had been asked to pursue the matter of 
22 there was a transfer delay in Bartep. Now when you gave 

your Instructions to Mallett andhe in turn conveyed them to 

t 

I presume you all worked more or less in proximity to 
2 one another, you were all in the same office? I 
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1 : A Yes. 

2 Ij ^ Kaybe where she was working was a couple of steps 

i' 

2 from where you are? 

‘i 

4 ' A No, She Is behind the cage. 

i' 

5 i Q you and she communicate with each other by way 

6 ^ of "Hello, " or otherwise pretty nearly every day? 

ii 

7 I A "Good morning," or I might — actually 

s that would be about alii: actually that would be about all 

9 unless I wanted to know something specific. If i wanted a 

10 file I*d ask her to get It out for me. 

11 Q When Lll got these instructions to expedite the 

12 transfer of the shares to Harold Fisher »s name did those 

13 Instructions say from whose name they were to be transferred? 

14 I A No, as far as I know they don't have that. 

15 I Q Inasmuch as you had executed the order some 

lo , several months before was it your presumption at that time 
17 that they had by then been transferred to the name of 

16 Harris Upham? 

'i 

ij ! 

19 ii A I would assume that It would be. As far as I am 

io concerned the stock should be In a vault In street name 

21 segregated for Harold Fisher and if I ordered out in his 

22 name they should take those certificates In street name, send 

23 them to the transfer agent for them to have them transferred 

2 r to the name of the client and send them out. Uiat Is It as 
T, far as I know. 
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Q Did Lll or anybody else In the office say anything 
to you about the difficulty that your office was 
unquestionably In possession of knowledge about? 

A No. 

Q About the transfer? 

A Maybe they were In possession. I was not. 

Q About the transfer of Bartep? 


8 ;i 

9 { 

!i 

10 i 

11 'I 

12 . 

13 ;! 

!• 

M 

15 

16 j 

a 

) 

17 
IS 

19 

20 

21 


23 

24 


A No . This Is the first time I ever seen this , 

MR. MCALLISTER: Referring to Plaintiff's Exhibit 45. 

MR, FOLEY: Off the record. 

(Discussion off the record.) 

MR, FOLEY; On the record, 

Q Now your testimony was that If this was not an 
expedited request It would take two or three weeks to get 
the transfer and shipment to the custosisz*? 

MR, McALLISlER; Three or four, 

A Three or four weeks, I said. 

Q How much time do you think you expected to save 

by expediting the request? 

A Well, first of all, I*d save probably three or 
four days In the mall In transit, which would take roughly 
a we^k, maybe. I don't know. It Is very difficult for me to 
say. These were hectic times, 

Q After this message that you sent to expedite the 
transfer — 
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k 

A 

1 did not send it. 

z 

r 

Q 

That you had sent. 

. 3 

i 

A 

I instructed Mr. Ifellett. I told him that Mr. 

i 4 

Fisher wanted his certificates expedited as fast as possible. 

i 

5 

? 

i 

i 

on 

i 

Q 

After that was Mr, Mallett involved in this thing 

1 

’ 6 

a regular basis on this question of transfer? 

! 

7 

i 

i 

A 

Everytlme something came up where Harold was lacing 

j 8 

i 

It 

Into 

me I went to Mallett. 

< 

1 9 

1 

1 

Q 

What was the next thing you heard after sending 

< 10 

i) 

out 

this 

request to transfer to Fisher's name and deliver 

1 11 

1 

to 

( 

him? 

What was the next thing that happened about this? 

1 12 

1 

' 

A 

Outside of telng hounded every day. 

1 

j 


Q 

Including being hounded? 

I ' H 

1 

J 

1 

A ^ 

I was hounded every day constantly. From that 

! 15 

point on 

I was hounded every day^ 

16 


Q 

Every day from around January 21 on? 

17 

. 

' 

A 

Around that. 

^ IS 


Q 

In the course of that hounding did he request that 

i 19 

you 

sell 

him his stock? 

! 20 


A 

He said, "Put in an order. Let's see what 

* 21 

happens • 

Put in an order to sell 1000 shares," 

i 22 

' 


Q 

And that order is reflected in Exhibit 57 which 

z■^ 

has 

already been marked for Identification. 

24 ■ 
. 1 
' 1 


A 

I would not do this on my own^ you know. 

25 i 

1 

1 


Q 

Ihe Telex does not exist which conveyed this to 
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1 the OTC department; is that correct? 

ii 

^ !| MR. McALLISTER: I believe so. Yes. A search was 

3 made for It. It Is not in the Miami Beach office or in the 

4 OTC department. 

^ i ^ answering Telexes have not been found? 


MR. McAllister : no. 

Q I notice that rubber stamped across this order 
are the words, "nothing done." Who did that? 

A The girl, on the Telex does that. At the end of 
the day whatever orders are not executed she stamps them, 
"nothing done." 

Q Was that now a day order? 

A That was a day order. 

Q And it was a dead issue as far as anything was 
concerned after that? 

A For that day. 

Q I would presume then that the fact that no bid was 
obtained, that information was conveyed to Mr. Fisher? 

A I told him that we could not sell the stock at 7^. 

Whether I had a quote on it or not I can't honestly say. I 
don't remember. 

Q Normally you would expect a quote of some sort, 
would you not? 

A I may have had it and may havslglven him a quote. 
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0 


! 10 


sic ❖ 

securities didn't the conversation then disclose that he 
was Interested In the securities and had bought It? 

A He may have mentioned he bought, whether he 

mentioned how many shares he bought I can't honestly 
remember. I don't think he did, but I can't remember. 

Q Did Mr. Weiner participate In the discussion to 
the extent of Inquiring as to any facts concerning the 
company, Bartep? 

A No. 

Q Did Mr. Weiner order the 5000 shares which he 


I 

I 

1 


11 

12 


I 


13 





15 

lo 


17 r 
i| 

18 


19 


20 ;i 

■> ' ! 
^ . 

22 ■ 


I 

i 


23 


i 

! 


24 


25 


subsequently bought at that time or did he order It at a 
later date? 

jf 

A He ordered It after — on the way back here to 
the office, I drove him back to pick up his car. He said, 
"What Is this with this stock?” I said, "I honestly 
don't know anything about It, only what Harold Plsher has 
mentioned," so he said, "well, what Is it?" I said, "It 

mutt be about six dollars or so." He said, "So buy me 500 

#• 

shares of it." I believe we went through this testimony. 

Q As I recall, you had testified that at some time 
Harold Plsher did commence bothering you or hounding you, 
using your expressions, I believe, for delivery of the 
stock? 

A Oh, yes. Definitely. 

Q And that this hounding or bothering certainly 
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I j; Started before the end of January? 

2.j A I don't think I ever used the word "bothering." 

3 ;i He was quite insistent upon wanting his stock. Maybe I 

4 used the word "hounding," but he was very insistent. He 

'* . » 

5 really wanted his stock. 

6 ;j Q Now up to the middle of February or up to the end 

7 of January, Mr. Cpwan, you had had obviously many telephone 


8 

*1 

9 

10 

h 

11 ;; 

12 . 

13 ii 

14 ; 

{i 

^5 I 

•I 

'i 

] V 

18 ; 

19 I 

20 

21 
22 
23 


24 !l 

li 


25 


conversations with Mr. Fisher? 

A Oh, yes. 

Q And some visits in person? 

A I believe so. Yes* At the office you are 
referring to? 

Q Yes. 

A Yes. 

Q Did there come a time during any of these conversa- 
tions when you and he had discussed any rumors concerning 
Bartep Industries? 

A During that period? 

Q That is right. 

A Not that I recall, 

Q Excluding any conversation with Mr. Fisher had 
you heard of any rumors in South Florida here in Miami 
concerning Bartep Industries stock? 


I never heard of Bartep until Mr. Fisher mentioned 


it to me. 
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i ij situations you are talking about where there is a kind of a 

' If 

z specialized local market? 

{I 

3 I A You can't determine from dealer to dealer what the 

'I 

4 : volume Is, who Is buying or selling them. 

ij 

5 ;i MR, HARRIS: May I ask a few questions? 

|l 

6 ji MR. MCALLISTER: No. 

7 Ij Q Did you^-aver make any calls to local brokers with 

s regard to any local prices on Bartep? 


9 . A No. 

■I 

I Q Do you know If Shannon has a New York trading 

11 number? 

i! 

;! A Positively, no. I don't know, positively, I 

’! 

13 Imagine he might have, 

i Q What Is your recollection of the first report 


that you received In late January of a reaction or comment 


14 ■ 

17 ' 

|i 

11 

18 


19 

20 
21 
22 
23 


ji 

II 


from Mr. Fisher with regard to his Bartep purchase? 

A In late January? Ben Cowan came to me and said 
Mr. Fisher wants delivery of his stock, so I said, let's 
put the transfer and ship. That Is all. 

Q Did he say he wants delivery In his own name or 
In street name? 

A In his own name, 

9 In late November did Mr. Cowan ever tell you about 
any discussion he had with Mr, Fisher with respect to these 
shares? 

3Cl-!OM.GREWER 
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^ |i A Well, Mr. Fisher and Mr. Cowan were In constant 

2 I communication day and night. 


Q I am talking about the problem of Pis, her selling 



9 

i| 

10 ; 

I 

11 '■ 
12 

13 ■ 

14 ;j 

if 

15 


16 

n 5 




20 ij 

21 l! 

I 

22 

'I 

23 


his shares? 

A No. He never — I don't recall. No. 

Q Do you know whether or not at any time prior to 
the end of January Mr. Fisher ever told Mr. Cowan anything 
to the effect that he had an idea of somebody who might 
buy his shares? 

A I don't recall Ben ever telling me that. 

Q Do you recall Mr. Fisher getting into a pattern 
whereby he was to quote Mr., Cowan hounding him one or more 
times day to get his stock? 

A Yes,“ that is correct, after the late part of 
January when we put it in transfer he wanted immediate 
delivery. Ben was a nervous wreck and he communicated with 
me on the subject. 

Q Is the latter part of January your best recollection 
of that? 

A It is about as close as I can come. I am sorry. 

Q Let me ask you this. Do you recall at any time — 

forgetting now the end of January or November or any time 
after even later — ever hearing that Mr. Fisher said or 


indicated that he had a person who he thought would or 


might buy his shares? 


^ / 
• I 
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i No, sir. 

Q Do you ever recall in January Mr. Fisher saying to 
Ben Cowan, "Why don’t you get my order cancelled and get 
me back my money so I can do some more business with you"? 

A Ben mentioned that to me and I told him it was 

impossible. 

Q This was part of this business when he was 
hounding him, is that correct? 

A Yea. 

Q Uiat would be in January, 1969# as you testified? 

A Yes . 

Q In other words, when you say it was Impossible 

you were rejecting the request? 

A Yes . It did not make any sense coming from him, 
especially. 

Q Can you tell us what your thinking is in that? I 
feel you have something to say about this and I don't quite 
understand why it would be so difficult. 

A A person can't make a purchase and then decide 
to cancel it. 

Q In other words, you knew then that the company 
would not? 

A It is like going ^ into a store and buying something 
and it is not returnable. That is it. 


Q I would like to show you a Telex which has been 
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^ ^ marked as Exhibit 6l . As a matter of fact, to make things 
2 j ^ little more comprehensible I will also show you Exhibit 
2 ^3 and 64 , which I would like to point out to. you are 


4 

addressed 

to Lauderdale, not you. 


> 

A 

Yes . 


ii 

6 i 

,1 

Q 

Now you notice that the ones In Lauderdale, one 

7 . 

i 

or other 

of them. Is addressed to Larry? 


8 ; 

A 

That must be one of the Registered 

Reps there. 

9 ,, 

Q 

Do you know anybody named Larry up 

there? 

'i 

10 

A 

No. 


11 

Q 

Do you know a Registered Rep named 

Hagstrom? 

12 . 

,1 

A 

No. 


13 ■, 

Q 

Do you know Mr. Simpson? 


14 j! 

*1 

A 

Yes. 


li 

il 

Q 

You knew him then? 


16 i 

A 

Oh, sure I knew Simpson. 

‘ 

12 1 

1 

Q 

How long? 


18 1 

1 

} 

A 

Well, we met at Atlanta. We met in 

St. Pete. 

19 

Q 

Try to figure back, how long do you 

know him? 


20 I A Pace to face, I guess I only saw him twice or 

21 ;; three times. I spoke to him on the phone. 

I! 

22 I Q Did you know him In October, 1968? 

2 S I A . Oh, yes . 

24 ;i ^ purport of these messages, the things they 

,, • seem to share in common la tliat or'ders had been placed for 
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.1 

^ I 

! 

i 

3 ' 

ii 

4 ' 

i' 

6 , 
i 

I 

8 , 
9 

1 

I' 

10 ij 

11 ■ 

i 

it 

12 II 

13 :■ 

14 ' 

15 
!6 

17 

18 


Inhibiting effect, 

Q With that In mind Isn't It a fact you will find 
that very often a Florida broker won't put all his quotes on 
a* stock like Bartep? 

A We have no way of knowing what a broker Is making 
a market In. 

Q Do you check to find out among local brokers? 

A No, because If he Is In the pink sheets we call 
him. If he Is not In the pink sheets we don't call him, 

MR, FOLEY: Off the record. 

(Discussion off the record.) 

MR, FOLEY: On the record, 

Q I am going to show you two exhibits, 69(a) and 69(b), 
and I wish to assure you that theyvere furnished to us stapled 
together and I have been told by Mr. McAllister that he 
found them In the defendant's files stapled together, 

A This Is Mr. Cowan's handwriting. 

Q This Is 69(a)? 


19 

It 

!l 

20 ■; 


21 

22 

23 

24 

25 


A That is Mr. Cowan's handwriting, which was put on 
a wire and this letter typewritten was a confirmation on 
this to New York. 

Q So, lb other words, two communications were sent 
to New York, one by wire and one by letter? 

A Yes, sir. 

Q Is It the practice to wire delivery Instructions? 

SOI'’'..»N"GREWEF'i 


i 
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44 

A Yes, when the delivery instructions are complicated 
such as this^ attention of so and so. 

Q I am Interested In your characterization. Will 
you describe this as a somewhat complicated delivery 
instruction? 

A Well, they are to a bank. Yes. They are specific, 
attention of a certain person in a bank. 

Q Do you know anything about this? 

Yes, I knew It, Sure. 

Do you recall it? 

Yes , 

Can you tell us whatftappened at the time? In other 
words, let's go back one step further. Presumably there was 
one or more communications with Mr. Fisher which arrived at 
the point where the data was accumulated that Is put In here 
about who at the bank, et cetera, and this communication or 
series of communications with Mr. Fisher began at some 
particular point. Let's start off by saying at the beginning 
when this particular episode began, 'chat was Mr. Fisher's 
desires at that time? 

A Previous to this it goes back to the original trans- 
fer instruction to ship the stock in his name, 

Q That la the testimony you gave before? 

A Right. That is correct. 

Q Yes . 

.SCH C-N-G R E VVF:R 


3 

4 

5 

6 


li 

8 


9 I 

10 ;; 

.1 

I, 

11 

i 

12 :! 

li 

13 ' 

14 ^ 

15 

16 
17 


18 


19 '! 

20 ; 

21 ;i 

ti 

22 ;> 

23 li 
Ij 

i| 

24 !! 


A 

Q 

A 

Q 
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^ ii 
•{ 
t 

I I 

I 

3 i 

•! ■ 
i| 

6 ,1 
i! 

' I 
8 . 

9 

10 ij 

II 

II ■; 

‘I 

12 

13 ;i 

14 ii 

:i 

15 ‘‘ 

i! 

16 

17 ii 

18 

19 

20 ,| 
it 

21 ii 

II 

ii 

22 

23 

24 

, jf 

25 i' 


A And this was cancelled to making shipment to the 

bank. 

Q The original Instruction to transfer In Mr, 

Fisher's name, that was late In January? 

A Yes . 

Q This was approximately three week's later? 

A Correct. 

Q During those three weeks was Mr, Cowan reporting 
to you that Mr. Fisher was "hounding him" to get the delivery? 
A Correct, 

Q During that period of time did you ever Inquire 
why he was not getting his delivery In his own name? 

A I believe I called New York several times, Mr. A1 

Key, 

Q You spoke to A1 Key in New York about it? 

A Yes . 

Q V/hat did you say to him and he to you? 

A He said he was doing the best he could. He had 
trouble with the transfer agent then I subsequently learned. 

Q At that time did he tell you what was the trouble? 
You are asking me to remember? 

Yes, If you remember? 

No. 

You don't remember? , 

No. 


A 

Q 

A. 

Q 

A 
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46 


1 Q You do recall, however, that it was In New York 

2 at that time there was some particular problem? 

3 " A Yes, because If they were not delivering there 

4 must be some problem. 

5 Q Going beyond that deduction, which I think la a 

5 valid deduction, from the documents you have seen here today, 

- but going beyond that, do you have a present recollection 

8 now of the fact that during those conversations with A1 Key 

9 the question came up there was something which was creating 
a difficulty In this transfer and that that was hla response 

r. to you when you called him up and asked him what is wrong 
i: here, why don't we get the delivery? 

13 A I don't recall when I ael^ed him about this specific 

M stock. We had previous trouble with a lot of over the 

15 counter securities at that time In that period. 

16 Q Your testimony, as I recall It, was you had a 
i? conversation with Mr. A1 Key at the time when Plsher was 

IS hounding Cowan to get delivery of the securities In Fisher's 
19 name, and my understanding of your testimony was Al Key 
i*- . told you there was some kind of a problem, which as you 
:i stated a moment ago was rather obvious? 

22 j| A Yes, 

! Q ' Now did Cowan tell you what the nature of the 

problem was? 

A You mean Al Key? 



SA-140 


EXCERPTS FROM DEPOSITION OF ROBERT M. MALLETT ON 

MARCH 29, 1972 


I! 


Q Or A1 Key, rather? 

A No, he did not. 

Q Did he tell you whether the question Involved the 
transfer of Bartep generally as opposed to the transfer of 
these particular certificates? 

MR. MCALLISTER: If you know, 

MR. FOLEY: If you know. Everything Is If you know. 

A No, I don't know. 

Q Do you know whether there was any difficulty with 
regard to any registration or other Invalidity on these 
certificates? 


Q Do you know whether or not there was a problem 
with the transfer agent? 

A I know now, but I did not know then. 

Q But at that time he did not tell you what It was? 

A I did not know. 

Q He did not ask you to do anything at that time to 
help clear up a situation down here by asking other people 
or having anybody else do It? 

A No, sir. 

Q He was handling the whole thing In New York?. 

A • Yea. 

Q Who brought up the question v/ith Mr. Fisher of 

In/ 

shipping the order, of changing the order from shipping his 
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6 

li 

„ .i 

/ 

8 

‘f 

i> 

'i 

9 . 

'i 

10 ;i 

t 

i 

11 

12 
13 
H 

} 

15 ;; 

;i 

16 

17 

18 ii 

19 

20 

21 


t 

i! 


Q Now, refer to Exhibit 106, August 8th, do you 
recall anything about this? 

A They never resumed shipment. 

MR, FOLEY: fferk this. 

(Document above-referred to was marked 
Plaintiff's Exhibit 107 for Identification.) 

MR, FOLEY: Mark these. 

ODocuments above-referred to were marked 
Plaintiff's Exhibits 108(a), 108(b) and 
108(c) for identification.) 

Q I would like you, first of all, to take a look at 
107. As I understand It that affects another office, 

Lauderdale. It Is not your office. Is that right? 

A Yes, that Is Lauderdale. I don't know that. 

You know ththing about It? 

No. 

I would like you to look at these three, 109(a), (b),(c) 
I don't remember this one at all, 

MR, McAllister : Referring to 108 what? 

MR. FOLEY: (a). 

MR. MCALLISTER: (a). 

Tell me, on this 108(a), who Is MES? 

Matt Smith. 

Take a look at the other two and see If you can 


Q 

A 

Q 

A 


QQ 

A 

Q 


recollect what this is all about? 
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^ ;i 

I' 

il 

3 

'I 

4 ' 

^1 

5 ■; 


9 

li 

10 '1 
11 ; 

12 i 
\ 

13 ■ 

H'i 

't 

16 ;j 

17 1 

18 
19 


20 


21 li 


22 ; 


23 !i 


24 'I 


25 i: 


100 

MR, MCALLISTER: Do you have any recollection at all? 
A I don't ever remember sending Matt Smith a wire 
on Bartep at all . 

Q Do you know who this American Bank was? 

A I never heard of it. Joe Mancuso, that is news 
to me. 

Q Do you know whether or not in fact any shares of 
Bartep were failed back to Shannon? 

A I don't know. 

MR, HARRIS: May I ask a question on this? 

MR. MCALLISTER: Yes. 

MR, HARRIS: Mr. Mallett, to see if we can refresh 
your recollection, in the early part of April you have 
no knoivledge, is it your testimony that you have no 
knowledge that your office, Lll or whoever, yourself, 
were Instructed by I. J. Shannon firm down in Miami 
to advise New York to send shares of Bartep back to 
American Bank Trust Company for the account of Shannon 
against payment, that there would be no problem? 

TEIE liTITNESS: There is one name there, Mancuso. 

That strikes a note somewhere, Mancuso? Mancuso? 

MR, HARRIS: We suggest that the name Mancuso la 
an employee of American Bank and Trust Company. 

'ME WITNESS; I think Lll got a wire asking to ask ! 

i 

I, J, Shannon who they s^iould send the stock to, and that ’ 
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3 

4 

5 
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t 'I 


8 

9 

10 

11 

12 


13 ii 
'i 


14 ll 

15 

16 
17 
IS 

19 

20 

21 


23 

24 


!! 


22 ii 


25 |l 


is the name she got out, Mancuso la the one that 
brought my memory back. 

MR. HARRIS: And the stock in question was Bartep stoc^? 
THE WITNESS: Yes. How much or what I don't know. 

MR, HARRIS; And It was to return the stock to 
American Bank against payment? 

THE WITNESS; That is right. 

MR, HARRIS: And we suggest this Is one way you 
return stock for one reason or another and get your 
money back, 

THE WITNESS: Well, I did not know if they did It 
or not. I have no knowledge of that. 

MR. FOLEY: There will be one more document to mark, 
(Document above-referred to was marked 
Plaintiff's Exhibit 109 for identification.) 

Q In this matter that you have Just reviewed, Exhlllts 
103(a),(b), (c), do you know whether the Bartep sttck that was 
involved was Fisher's or anybody else 's? 

A I have no way of knowing it, 

Q Would you know this, was the Bartep shares which 

had been involved with one of the customers of your branch? 

A I would not know that either. What do you mean? 

We only had two customers, Fisher and Weiner, and he bought 

500 shares. He sold It but under a new name. 

MR. MCALLISTER: Much later. 




t 
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MR, FOLEY: The reason I asked you Inasmuch as you 
became involved in it would that signify to you it 
involved shares one of your customers was Involved in? 

THE WITNESS: I have no way of answering that 
because I would not know the stock position in New York, 

Q I would like to show you this telegram which has been 

marked as Exhibit 109. It is a Xerox of a telegram; 

A I would have no knowledge of this at all . 

Q This la a notice of intention to buy in, 

A Yes, It is a "buy in" notice. 

Q Were you ever Informed that such a notice was sent 

in July? It looks like July l6th? 


Q Mr. Mallett, I want to ask you one or two 
questions now, but with a preamble, and that is in the course 
of giving me these answers to these questions I wish you to 
know I am not asking you to tell me anything that occurred 
between you and Mr. McAllister in the way of conversations 
or Instinictlons or any statement which I think it is only 
fair to say Mr, McAllister might very well regard as a 
privileged statement. Now, in the preparation of this 

deposition did you review the matter? 

A In what way? 

Q To refresh your recollection and to reacqualnt 
yourself with the facts of the case? 
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103 

A The only thing I did was read what we had on file. 



ii 

4 

I read a copy of Mr, Fisher's deposition, and I read his 



3 

whole file that we had on fll€, his statements, and there 



A 

was not very much In that file, I gave you the file, Mr, 



5 

McAllister, and there was nothing there. 



‘ i 

Q I believe. you testified earlier that among the 



7 

papers you reviewed were the Telexes and various other 



y 

messages we have been talking about today? 



9 

A That was the ones Ben Cowan had . I reviewed 



'i 

those, the ones he kept. 



11 

Q Did you see many here today that you had never 



12 

seen In you# life before? 


a 

13 i 

A Yes, a lot of them I had never seen before. 



14 1; 

Q In the course of your review for this deposition 



15 ■' 

4 

did you examine everything that you knew of that was available 



3.6 

■1 

to you so that your recollection would be as keen as possible? 



17 

ii 

A Yes, I did that, but there was not very much to 



ii 

18 ' 

review, Ve did not have much because unfortunately New York, 



Ii 

19 

a couple of years ago, they started to question us and call 



20 

us to send them everything we had and we kept sending and It 



21 1; 

was only after a while we said we should keep a copy of that 



22 

1 

stuff before we send It vip and then we started to make a copy 



i! 

23 ■' 

of the damn thing. I did not know there was a big suit on 



24 

for a long time. 

! 


it 

25 ■! 

!i 

Q Recently, let’s say during this week or over the ; 

i 
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last several days in the preparation for this deposition did 
you review the copies that you had rfetained and certain 
other ones that were shown to you to get you acquainted 
with what the case was about? 

A There was not that much to review, I will tell 
you that right now. 

MR, FOLEY: Off the record, 

(Dlscussloh off the record.) 

MR. FOLEY: On the record, 

I am through, 

MR, MCALLISTER: I have no questions. 

(Whereupon, at 3:50 o'clock p.m., the examination 
was concluded . ) 


Subscribed and sworn to 
before me this day 


19 
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Q A full year at the time in question? 


Yes, 


Q Over a year? 


A little over a year, 


Was he a beginner when he started with you a year 


before? 


No, He was registered and working with Scheffmeyer then 


He came along with the organization? 


He came with the organization. 


This message of Mr, A1 Key addressed to Larry In 


11 your office. Exhibit 64, indicates that Larry was seeking 


to effectuate some trades in the stock of Bartep,la that correct? 


A It may be that he asked 3000 quote and got this or 


14 It may be that he asked could he enter the order. 


Q Does It also Indlcat,? more than just the entry of 


an order that the message had gone to New York that Wesco 


was making a raarke.t? 


A He may have said Wesco is making a market, could wo 


10 " 

I'' ■ do It locally, I have no way of knowing. 


Q Mr. Simpson, do you see the substance of this 


message, other than the comments about Wesco, state, we do 


2- not wish make trades this stock — 


I understand that. 


Q — refer to Bartep, is that correct? 


A Yes, That Is absolutely -'orrect. 


■?c. 

•> Hl.gKMAM or . MCW K , IQQTi*-: BfinCl.-' ' ‘ ri *- ISARr.i.A-s y.9398 
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Q Does that help refresh your recollection? 

A No. 

Q you advised New York at all poncerning any 

news, gossip or rumors circulating locally in Port' Lauderdale 
or South Florida generally concerning Bartep securities? 

A If I did, I don’t recall it. I don’t think so. 

Q Do you recall, obviously not the yejlow-sllp, but 
do you recall having any conversation with Larry concerning 
Bartep at or about February 7tht 

A I could have had some conversation with him, but 

( 

1 do not recall it. 

Q Do you recall Lariry bringing to your attention that 
New York does not want to make any trades of Bartep stock? 

A I knew that they did not want to make trades, but 
Id on’t know how I got that information. 

Q Did you know at this time February 7, 1969? 

A I think so, but I have no present knowledge. 

Q Where did you get this knowledge that New York,' 
the home office of Harris Uphara, did not want any trades 
of Bartep? 

A I think from the fact tliat they had failed to 

execute these orders on the 4th » 

Q Is that the only documentary reference that we have 

available from whlc»» you think you derived your knowledge 
that New York did not want trades in ^artep? 
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7 ' 

1 
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9 ;! 

10 

11 ; 

12 

13 

14 I 
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A Ab far as I know, that la It, 

Q If New York really did not want trades In Bartep 

would they not in response to the February 4th orders 
have so indicated emphatically on Telex message? 

MR. McAllister : I object to the form. Don't answer. 

Q Would New York have called you on the telephone 
and discussed this matter of Bartep securities? ‘ 

A If they did I don't recall It. 

Q Do you keep a record of telephone calls with the 

home office In New York? 

A No. 

Q Or other messages genei’ally? 

A No. 

Q Do you know A1 Key? 

A ea , 

Q Do you recall having telephone calls or messages 
and discussions with him — 


18 'I 


,1 



A 

Q 

Q 

A 

Q 

A 



No. 

— In the winter of 1969 — 

MR. McALLISTER: Regarding what? 

— regarding Bartep Industries? 

No, I do not. 

What was your telephone number. What is your number? 
My home number? 

No, at the office. 
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8 , 
9 

10 ] 
11 ' 
12 ' 

: 

14 

15 !! 


1? 

18 !l 

20 ■ 


21 i! 

}! 


22 


ii 


23 :| 

24 ' 
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A 5633181. 

Q I show you the back of Plaintiff's Exhibit 64. 

■V " 

and ask you If any of the handwriting, the telephone numbers 
or anything else is familiar to you? 

A The name at the top of the page is familiar. 

Q That la yours . The numbers which might be 
telephone numbers are not youra3 

A They don't — 

Q Are they at all familiar to you? 

A No. We have sequence numbers. They start with 563 « 
MR. MCALLISTER: Do we have to be replete on the 
record? Off the record. 

(Discussion off the record.) 

MR. HARRIS: On the record. 

Q Do you have any knowledge, did you have any 
knowledge in the winter of 1969 why New York did not want 
to trade Bartep stock? 

A I have no precise knowledge on the subject. I am 

give you an opinion, but I have no precise knowledge 
Q Upon what would your opinion be based? 

A Upon my experience in the market. 

Q All right. I would like your opinion based upon 

your experience in the market why would New York not want 
to trade Bartep? 

A 


They would not want to execute this order because 
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I . - 

j- t^ey did not think that there was a fair market In the stock. 

2 I Q Referring to the 1000 share buy and sell? 

I 

3 I A To the 1000 share buy and sell on Bartep. 

ij 

4 ^ Q You say not a fair market in the stock. Do you 

3 mean the market would be too high or too low, or what? 

‘i 

6 ; A If there were only one dealer in the market nobody 

. ‘ knows what the stock is really worth. If there are 10 dealers 
g in the market and they are all fairly consistent you know 

p you have a fairly good market, but if you only have one it 

IQ is too easy to, rig the market, 

11 Q Even If two customers come into a brokerage firm 

22 such as yours and one says I am long 3500 shares of Bartep 

13 stock and you have it and I would like to sell 1000 at 5-1 A? 

14 I A Our firm will not do it unless they can relate 

15 It to a known market. 

16 ij Q Mr, Simpson, I call to your attention that orders 

,1 

17 had gone lip during January Just before February 4th to sell 

,i 

I 

IS ‘ *4 5, to sell In fact on January 2nd Mr. Miller had 

19 sold 500 at 5 and New York had executed the order — Mr, 

2' Rublno had sold 1000 shares In November at prices not too 

i 

21 ,, much different than 6, In the $6 range, Mr. Padula had bought 

22 1000 at 4, Mr. Fisher in your Miami Beach office had bought 

23 I 5000 at prices ranging from 5 to 7 and so on — do you still 

24 think that the reason New York did not want to trade on or 

23 about February 7th in Bartep, February 6th and February 7th, j 
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23 


: 24 

I 
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was because they could nci relate It to a mi rket? 

A That could be one very good reason. There could 
be other reasons . 

Q In your experience as a stock broker what other 
reasons could you tlilnk of? 

A If they had trouble getting transfers end things 
like that would be another reason. 

Q Do you recall as a broker of some experience that 
either verbal instructions to you or written instructions 
eraenate from the main office or NASD, Instructions to the 
effect that brokers should not take orders if they had 
reason to believe that there would be difficulty In executing 
transfers, difficulties In transfer agents, difficulties 
in deliveries? 

A I don't know of any rule like that, 

Q But you just testified that one of the reasons 
New York might not want to trade a security In general Is 
because they had experience or knew there would be 
difficulty? 

A In gettlr.:: delivery or getting transfers or things 
like this, 

Q Do you recall In the t^inter of 1969 ever hearing 
any rumors either from New York or from people dovm here 
that Eartep might have soma connection with a mob relating 
to criminal elements? 

cL. .1, 

•r 'f* 'I' 

— W y V. ___ 
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1 

Q Do you recall that at all? 

2 

A I don’t recall entering into the transfer of the 

3 

stock at all. 

4 

Q If when Mr. Hagstrom was still your Registered 

5 

Rep, or when Larry — Is Larry still with your firm? 

G 

A No. 

7 

Q If such a message had come from New York to any 

8 

personnel In your office to please contact somebody down 

<i 

here in South Florida to get a release on stopped stock 

10 

would you sooner or later know of this occurrence? 

11 

MR, MCALLISTER: Has it ever happened In your 

12 

j 

experience? 

r.i 

THE WITNESS: Not to my knowledge. 

14 

MR, McALLISiTlR: Let's go on. 

15 

MR. HARRIS: What are you saying? 

l(i 

1 

1©, McAllister: it never happened in his 

17 

experience. The man says that. 

18 

Q Mr. Bernard Miller's account, you give us 4000 

l!l 

shares, you affected a sale of 500 such shares through New 

20 

York, the stock was s§nt up there, something occurs, a 

21 

delay in transfer, 1 am suggesting that there may have been 

22 

a stop on the 4000 shares of stock in addition to the fact 

22 

it was in corporate form and in addition to the fact that a 

i 

corporate resolution has now been produced, a copy of a 


corporate resolution has been produced that there may have 
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1 

have been a security stop on it. 


2 ' 

A I have no way to prove or disprove that. 


3 

Q You have no recollection. Would it have been 

t. ■ 


4 

\ 

brought to your attention in your local branch office if 


n 

New York had requested? 


■ G 

A Only in this form, it is not cleared legal. 


7 

Q If they wanted you to do something about it like 


a 

making a relatively local telephone call to Mr. Chester 


<) 

Abney, the lawyer for the company, to please issue an 


JO 

opinion to release the stop on the stock? 


^ n 

A I have no knowledge or recollection of anything 


] 12 

like that. 


; 13 

Q Do you have any recollection of anyone informing 


14 

you up to today that the shares delivered by Mr. Miller, 


15 

the Condor Insurance shares, upon transfer into the name 


Ki 

of Harris Upham had in fact been used to deliver shares 


17 

to Mr. Harold Fisher of the Miami Beach office? 



A I had heard some hint of that today. 


1!) 

Q I mean before today? 


20 

A No, I don't. 


21 

MR, McAllister I These people like to get into 


22 

attorney work product. 



23 - 

A I don't know Mr. Fisher. 



21 

.Q Did you have any telephone conversation with Mr. 



iir» 

1 

Abney or Mr. V^lttllng or Mr. Yocora or anyone in that law 
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office during the month of August, 1969 relating to this 
problem which is the substance of the letters in question? 

A I believe that I had a phone call from Mr. 
Wittling. I do not remember the substance. of it, but I 
know I could only have referred him to Mr. Long or to our 
legal department. 

Q Was that before or after this correspondence? 

A This is about the time of this correspondence. 

MR. HARRIS: The last item here — Mr, Reporter, 
could you mark this letter of August 22nd, addressed 
to Mr. Simpson. 

(Document above-referred to was marked 
Plaintiff's Exhibit 124 for identification.) 
MR. HARRIS : And mark this , 

(Document above-referred to was marked 
Plaintiff's Exhibit 125 for identification.) 

Q Mr. Simpson, you are now looking at Exhibit 107, 
which is a Telex message addressed to McCarthy in New York? 

A Yea. 

Signed by you? 

Signed by me. 

Dated, when was it dated? 

August 8 , 1969. 

Does that message refresh your recollection about 
jj.any of the transactions in question? 

A It does not bring out anything that I can state. 


Q 

A 

Q 

A 

Q 
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1 

Q The substance of the message is that you were 

2' 

inquiring who the transfer agent is for Bartep on the 

3 

certificates, is that correct? 

4 

i 

A That is probably it. Yes, 

1 5 

Q Why would you, want to know who the transfer agent 

! (> 

is in August, 1969 ? 

7 

A At this point I don*t know. 

8 

Q I show you Exhibit 124, which is a letter 


<) 

addressed by Mr. Long to you of August 22nd, and 125, 


; JO 

■ 

which is a letter from you to Mr, Long of August 27th, Now, 


11 

looking at Plaintiff's Exhibit 125 it says, "attached are 


12 

MR, McAllister: you don't have to read it. 


r.i 

Q Could you please tell us what were the papers 


14 

you attached and sent to New York? 


If) 

A I have no idea. I really have no idea. These 

](i 

things are routine with us to send them papers. 

17 

MR, HARRIS: Now, Mr, Harris, do you have the 

J8 

original of this letter addressed to Mr, Scott Long 

1!* 

in New York, 


20 

MR. MCALLISTER: I do not. 


21 

MR. HARRIS; Do you have the attached paper sent 


2‘J! 

to New York? 


23 

MR, McAllister ; I do not, unless they were 


24 

part of this document that was already produced. 


2:1 

THE V/ITNESS : Could it have been the release they 
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2 ' 


3 


4 

5 


G 


8 

!) 

JO 

Jl 


J2 


13 

14 
in 
J(i 


17 


were referring to in this letter? 

MR. HARRIS: No. 

Q Mr. Simpson, I show you 124, a letter addressed 
to you by Mr. Long of your main office and he clearly 
states something about a stop transfer being removed; la 
that correct? 

A Yea , 

Q And he is clearly referring to Mr. Bernard 
Miller's account; is that correct? 

A Right . 

Q Prom your experience as a stock broker, and 
assuming for the moment that the prior records reflect 
that the Bernard Miller sharea of Condor Insurance had in 
fact been transferred into the name of Harris Upham by the 
date of March J, 19^9, and had In fact been delivered to 
Harris Upham by March 25, 1969 , what do you make of this 
letter? 


Jft 

1!» 

20 

21 


22 


23 

21 


MR. MCALLISTER: If you know. 

THE WITNESS: I don't. 

MR. HARRIS: Just a moment. Not If you know. 

Prom your experience as a stock broker, what do you 
make of it? 

A I don't know what to make of It. I have no way 
to explain that. As I say, I have no control over activities 
in New York. 
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^ own, 

^ Q What was that agreement? 

^ A Pfade an agreement between them and Bernard Miller, 

the widow of Mr, Rublno, that they would cancel the trans- 
action which had placed the shares of stock Into the 
possession of Mr. Miller, In the first place, and I really 
^ don't remember the disposition of this. 

^ Q Did you ever read that agreement and release? 

A I think I have seen It, but I don’t recall. 

Q it refer to the consideration, and the 

31 transaction, and circumstances In which Mr. Miller got the 

32 shares Initially from Mr. Rublno? 

A I vaguely remember that he had sold them a boat 
14 and the boat was returned and the stock was returned. 

!•'> Q The boat was returned by whom, to Mr. Miller, 

Ki Is that correct? 

A Mrs. Rublno returned the yacht or boat, whatever 
J8 It was, and Bernard Miller returned to Mrs. 
li) Q ’ You — 

“0 McAllister: Let him finish. He has a right 

21 to finish his answer, or I will close out the 

22 examination. 

•22 A I am only telling you a generality, anyway. I 

2 ^ don't know the dates. I am just telling you what happened, 

Q Did that agreement and release to your recollection 
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APPEARANCES ( Continued ) t 

GIFFORD, WOODY, CARTER & HAYS, ESQS, 
Attorneys for Defendant 
One Wall Street 
New York, New York 
by; MICHAEL J. McALLISTER, ESQ. 

of Counsel 


albert LENOIR KEY, having been first 
duly sworn, testified as follows: 

EXAMINATION .BY MR. FOLEY : 

Q Mr. Key, are you employed by the defendant. 


Harris, Upham? 


the Company? 


Yes, I am. 

In what capacity? 

As a Vice-President. 

For how long have you been employed by 


Since *63. 

In what department do you work nowj what 


area of the company? 


A I am responsible for the administration of 

a couple of branch offices. I am In charge of. the 
Investment and management department, which I supervise, 
and the over-the-counter department, which I supervise. 


‘/r.. NTAV 




VV CLr*. 
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Key 10 

Q Prom whom is this publication received? 

A The SEC. 

Q Do you receive any particular bulletins 

or any notices involving compliance and rule changes of 
various types in terms of the brokerage firm operation? 

A I think most of the NASD stuff crosses my 

desk. We get a lot of stuff, 

Q When you say stuff, are you saying releases 

from the NASD and various changes and from the Commission? 

A Yes. 

Q Prior to getting into some of the material 

that I had in mind here, Mr, Key, I want to address myself 

to one particular problem that has come up. It appears 
that in the process of handling orders from I'lr. Fisher, 
a discrepancy amounting to seven hundred shares developed 
that I think you are familiar with. 

A Yes. 

Q can you tell me when you first became aware 

of that seven hundred share discrepancy? 

A When I talked to Mike the other day. I 

didn't loiow about It. 

Q Do you know what, if any, steps vfere taken 

prior to February of I969 to remedy that discrepancy? 

MR, XC ALLISTER; Before you ansv/er that 


I 
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‘ Ij 11 

2 j question — 

^ Ij FOLEY: I don't like Interruptions. 

^ |i ^^0 ALLISTER: I will tell you why, 

(I 

^ 1^ because any knowledge obviously from his answer, 

^ l| knowledge he got with regard to that came 

;! 

2 ii from discussions with his attorney, 

II 

^ F 0 L£,Y; I object to that, I strenuously 

' : object to this because it Involves a witness. 


10 


>1 

'■I 


11 1 


12 


13 


14 

15 

16 


17 


18 

19 

20 

21 

22 

23 

24 


If that is so, the witness can say so, 

MR, MC ALLISTER: I object on the grounds 
it involves the attorney-client privilege, 

MR, FOLEY: I asked for a period of time 
prior to February of *69. There was no privilege 
at that point. 

MR, MC ALLISTER: He Just told you the first 
time he heard about it was in a discussion with 
his attorney, 

MR, FOLEY: I am ready to proceed, 

THE SPECIAL MASTER: Let's go back and 

let me hear your question again. I do recall his 

answer was he knew nothing about it until he talked 

to Mike, meaning Mr. McAllister, counsel for Harris, 

Upham, within the last few days. 

MR. FOLEY: That is correct, 

SCHON-GREWER 

1 BECKMAN Sr,. NEW VOhK. N. Y. 1003U SARCL/ky 7-0733 - BARCLAY 7.'^39a 


SA-163 




EXCERPTS FROM DEPOSITION OF DEFENDANT, BY ALBERT LENOIR 
KEY, ON APRIL 17. 1972 



Key 


12 



4 || 

5 



9 

•I 

r 

10 
11 ! 


12 


II 
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18 
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22 I 

23 1 

24 I 

25 ' 


THE SPECIAL MASTERS May I have the question? 

(Record read.) 

MR. FOLEY; That could he something he 
learned at any particular time. I am asking 
about what steps were taken then. If he knows of 
any taken by anybody. 

THE SPECIAL MASTER; You are faced with the 
problem he said he doesn't know anything until 
such time as he talked with Mr. McAllister. You 
are free to Inquire as to what knowledge he has 
besides that. 

MR. MC ALLISTER; May I Instruct the witness, 
then, on the record that any knowledge you acquired 
from me you are not to divulge to Mr. Foley In 
this answer. 

MR. HARRIS; He Is not his client. 

MR, MC ALLISTER; Do you want to make the 
objection to Mr. Galgay? I will argue that, I 
will brief It for you, 

MR. FOLEY; Where do we stand? Do we have 
to get a ruling on It? 

MR, MC ALLISTER; I have just instructed 
the client. Apparently the instruction accords 
with Mr. Galgay *s understand5.ng. In other words, 

1 tii-.EKMAN &T,. '-.LW iC I'rC Y. iOa3u 5A.;c I AV 7-fi733 “ SAfICUAV 7.93SB 
r.TP-Mr,TV-,.r and SHOm-HANU REPORTERS 


SA-164 


EXCERPTS FROM DEPOSITION OF DEFENDANT, BY ALBERT LENOIR 
KEY, ON APRIL 17. 1972 


1 

1 . 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Key 13 

the witness Is only permitted to respond to that 
knowledge other than what he got from me, 

THE SPECIAL MASTER: I will let you pursue 
other avenues rather than trying to deal with 
what Mr, McAllister told the client, 

Q To complete the line of questioning, are 

you aware of any steps taken hy anybody at Harris, Upham 
prior to February 17, 19^9, to clear up this discrepancy, 
and If any such knowledge Is being held pursuant to the 
Instructions you received from your attorney, say you 
have such knowledge and you don't have to give It to me. 

If there is other knowledge you have you didn't get from 
Mr, McAllister, state It on the record. 

A No, I have no knowledge of the seven hundred 


shares. 

Q 

A 

about It, 


Or of the procedures taken to remedy It? 

Or of the procedures taken to do something 


THE SPECIAL I^lASTER: Off the record. 
(Discussion off the record.) 

Q Mr. Key, you are aware, of course, that this 

action, this lawsuit. Involves an order placed by 
I4r, Fisher In the Florida office, the Miami office, for 
shares of Bartep Industries? 


schon-grewer 

1 BEEKMAN ST., NEW YOlX'K. N Y. 1003'.? BA/icLaY 7*0733 — BAt?Cl..Ay 7i.93S8 
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Key 14 

A Yes. 

Q You are familiar with that name — Bartep? 

A I am. 

Q Can you tell me when you first became 

involved with any shares of Bartep, or any orders 
respecting it? 

A I can't give you a specific date, no. I 


9 

10 


11 

12 

13 


■i 

i 

i| 


:j 


14 'i 

15 

16 

17 

18 

19 

20 

21 I 

i! 

22 

I 

23 j 

24 ! 


remember Bartep and the problems, but a specific date as to 
when I got involved, no, I couldn't. 

Q For your information, and I would like to 
give you this to see if it would help your recollection 
at all, the particular order which is the subject of this 
lawsuit was placed in late October of 1968, and on 
February 17, 1969, a telegram was sent from the customer 
to Harris, Upham, instructing Harris, Upham to cancel 
the sale. You are aware of that? 

A Yes. 

Q Do you know whether you had anything to do 

with Bartep prior to the time that Mr. Fisher made his 
purchase in October of 1968? 

A I can't honestly say that I do, no, I am 

unclear in my own mind as to when I became involved in it. 

Q Apart from when, do you have a recollection 

of the circumstances under v/hich you first became 

SCHON-CREWER 

V ECEKMAN ST.. NCVi/ YORK. N Y, 100311 BArtCl.AY 7.Q733 — B.ARCI..\Y 7-9390 
STENOTVPE AND SHORTHAND REPORTERS 
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12 || 


13 


14 


I 

16 

17 
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Key • 15 

involved in it? 

A Yes. I reme.rnber we turned Fisher down when 
he tried to cancel the trade, 

Q V/as that after the February 17 telegram that 
he sent? 

A I believe it was, yes. 

Q Prior to this deposition have you examined « 

without telling me what you looked at — documents and 
files and had discussions for purposes of refreshing your 
recollection so that you could come here Informed? 

A Yes. 

Q On the basis of that reflection and the 
documents and discussions you had that you either viewed 
or participated in, your best recollection now is that the 
earliest involvement you had with Bartep Industries shares 
was after the receipt of Fisher's telegram of February 
17th? 

A No. You see, chronologically, I get screwed 

up on this. I could have heard about it before that. 

Q Did you have any other circumstance involving 
Bartep at about the same time or some time back around 
then that may have occurred before? 

A There was a lot going on in the stock at 

the time — not a lot, but there was that other — v;ell, 

SCHON-GREWER 

t BEEKMAN ST., .NEW VCRi< N Y. 10030. BARCLAY 7.0733 — BARCLAY 7.5390 
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Key 10 

again, I saw that as a result of ray talk with Mr. McAllis- 
ter. But the Fort Lauderdale thing — is this what you 
are talking about? 

Q We are talking about various activities. 

I am not striving at any one. I am striving for informa- 
tion, rather than trying to go In one direction. By the 
Port Lauderdale thing, canyou say what you are referring 
to there? 

A I think it is that one thousand share 

pair-off, as I recall, the thousand share cross in the 
Lauderdale office we turned down, or that we wouldn’t 
trade in. 

MR. FOLEY; Off the record. 

(Discussion off the record. ) 

Q Have you had occasion in preparation for 

your, testimony today to look over the documentation on 
this pair-off you are talking about? 

A Yes. 

Q I know Exhibits 117 and ll8 are time-stamped 

for February I 9 S 9 , 

A That’s your ansvfer, then. 

ft Right. Do you know vrhether prior to that 

you had any contact with Bartep? 

A Again, maybe you can refresh ray memory, 

SCH >:•. « ❖ tVVER 
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Key 23 

A Yes. I might also have feelings as to 

whether you could trade with a firm or not. There are the 
good ones and the bad ones. 

Q Talking about again about February of 1969 * 

do you recall ever receiving information that there were 
one or more houses making a market in Bartep,. but they 
were houses with which you would not do business? 

A Yes. 

Q Do you recall anything about that? 

A Yes. There was Wesco. 

Q I’lhat is the story with Wesco? 

A I would argue with you whether they would 

make a market, 

Q Don't argue with me. Just tell me, 

A I wouldn’t argue the point, I mean, whether 

they made a market in the first place. 

Q What were the facts? Tell us what the 


problem was. 


A All I can tell you is that Wesco was not, 

as I recall, a good firm with whom one could do business, 
and I can’t say anything more, because I have thought on 


this point, I have a vague recollection we had a problem 
with them somewhere else in the distant past, which I 


cannet , 


recall, I var> told that Wocco 
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hed a lousy reputation and I didn’t want to do business 
with them. At least this is what was told to me by the 
over-the-counter department. I had no direct dealings 
with Wesco myself, 

Q Would you Just normally take their word for 

it, that their reputation was such and so,* or would you 
ask for some verification about that? 

A I don't recall that I did ask for verifica- 

tion. 

Q What would your normal practice be in a situa- 

tion like that? 

A If we didn't want to deal with a company? 

Q No. If somebody in the over-the-counter 

j 

department tells you some” particular broker dealer has 
a bad reputation, would you Just stop there and say very 
well, that is all I need to know, or would you ask for 
more? 

A . I wouldn't go to anybody else, I think. 

I would take my head of the over-the-counter department's 
say-so. 

Q Would you ask him what is the problem with 

the company? 


24 

25 


A Yes, sure. 

Q Do you recall doing that in this instance? 

SCHON-GREWER 

1 BEEKMAN ST.. NEW YORK. N. Y. 10038. BARCLAY 7-B733 - BARCLAY 7-9398 
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Key 25 


2 

A I do not. 


3 

1 

Q Do you know who made a decision not to deal 


4 i' 
i; 

with Wesco? 


li 

'ii 

A Again, I think you asked that before, and 


^ ij 

I think I said I would be the guy who would be responsible 



for the decision, and that Is true. But if I can speci- 


ii 

8 i; 

fically remember that I said absolutely no to Wesco, you 


9 

know, I couldn't say positively. I don't know what else I 

• 

10 

can say. 


1! 

Q At this particular time, then, was the 


ii 

12 i; 

ii 

!l 

13 ii 

j 

problem Bartep or Wesco, or both? 


ME. MC ALLISTEE: I am going to make one 


14 1 

comment on the record. 

1 

15 

MR. FOLEY: I don't care for comments on 


16 

the record. 


17 

MR. MC ALLISTER; You are misconstruing the 


18 

record,- and that is why, because there Is no 


19 

refusal to trade with Wesco in the record here. 


20 

THE SPECIAL MASTER: Why don't you object 


21 

to the ilne of questioning rather than get Into a 


22 

disci:?' i ion? 


23 

MR. MC ALLISTER: I object to the form of 


24 

the line of questioning, because there is implicit 


25 

In his questions that there was a refusal to trade 
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2 with Wesco. There is no record here, to my know- 

3 ledge, that there was a refusal to trade with 


Wesco. 


THE SPECIAL mSTERs You are objecting and 


you are putting Into the objection the complete , 
statement. 


MR. FOLEY: This Is what I don't like. 

While we are on the record, I am going to make 
a statement about that. I hate to be abrasive, 
but I must say that I do not recall ever a series 
of depositions In a case in ray life where there 
was quite so much of that before. I really feel 
not just an objection or a comment relating to 
this particular event now, but this has been 
characteristic of the case, and I think It Is some- 
thing that ought to be avoided at ail costs. 

THE special MASTER: If you will shorten 
your colloquy, let's all get back on line. If you 
have an objection to state, state the objection 
and the grounds with the minimum amount of 
colloquy. That will cut down the expense of the 
record as well as the abrasiveness referred to. 

MR, ’MC ALLISTER: I have an objection 


pending, I believe. 
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1 

Key 27 

2 

FiR, FOLEY; We have a standing question. 

3 

(Question read; "Q At this particular 


time, then, was the problem Bartep or Wcsoo, or 

! 5 

both?") 

I ^ 

THE special MASTER; I will allow the 

7 

question. 

8 

A It must have been both. 

9 

Q If I may in the form of a question Just 

1 10 

i 

say something here, "must" in a sense Is not responsive. 

i 11 

■j 

' 

If you don't know, you don't know. If you do loiow, you 

i 12 

do know. When you get must and maybe and perhaps — this 

! 13 

Is not criticism — and you read It later on In a record 

' 14 

{ 

like this. It Is not very helpful, and you know I am 

: ' 15 

looking for something helpful. 

16 

A Again, I really am trying to be helpful. 

17 

I am not trying to avoid these things you ask me. But 

18 

If I can specifically remember these Instances, then I 

19 

will say I specifically remember them. 

20 

MH. MC ALLISTER; What he Is saying to 

21 

you Is If you can't specifically recall, say so. 

11 

Q Say so. 

23 

A I c£urj't specifically recall. 

1 

Q Do I take It from your answer that you have 

j 25 

an Impression there was some kind of difficulty both with 

1 
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respect to Wesco and Bartep In the beginning of February 


of 1969 ? 

A • Yes. 

Q And do I also understand It to be your 

Impression that as regards Bartep, the only difficulty 
you had at that point was the unavailability of a market? 

A Yes, the unavailability of a market would 

have been a very good reason for turning that order down, 

Q Is it your recollection that this in fact 

was the only problem you had with Bartep? If you have 
any others, tell us about it. 

A I don't have a recollection that that was 

the only reason, no. That would have been the reason, 

Q Do you know if there was any other problem? 

A Of course there are other problems, but 

chronologically, where do they fit in? 

Q In early February, prior to the cancellation 
by Fisher, and I am thinking of the dates February 4th, 
5th, 6th and 7th of 1969 ^ do you know of any other problem 
with Bartep, other than the fact that apparently there 
was no market available? 

A I can't honestly say that I do know. 


Q Have you ever personally checked the pink 

sheets to see what the status of Bartep was for that 
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period of time? 


I have not, no. 

You don't know, then. If there were any 


other broker dealers? 


I thought you meant did I check In the 


last couple of days, 

Q, No. Did you check during that period of 

time to see If anybody else was making a market? 


Q Do you quite often check the pink sheets? 

A Quite often. I have a set In my office, 

Q You keep the daily sheets, I take Itj 

is that right? You don't keep back Issues? 

A I keep a set for about a week and then get 

a new one, I don't need fresh quotes. I Just keep It 
for reference. 


MR. POLEYs Off the record. 

(Discussion off the record.) 

Q I would like to show you some exhibits here. 

We have Exhibit 63# 6 ^ and 61, Viewing these, together 
with that pair-off order I showed you a few minutes ago — 
MR. MC ALLISTEHt I don't believe you showed 
it to him, Mr, Foley, 


Q Do you have a recollection now of these par- 
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6 j 

7 ' 

8 !i 

l' 

A 

9 > 
10 !j 

nil 

J| 

il 

13 ' 

li 

14 

15 

16 
17 


ticular transactions ~ which Incidentally reflect that 
between the period of February 19^9 snd February 7 , 
1969 you turned down at least three trades and one pair- 
off; Is that correct? 

A I see two here, 

Q I gave you another one. 

MR. MG ALLISTRRs I will object -to the 
form of the question. 

Repeat the question, please. 

(Question read.) 

A Three trades and one pair-off, I see the 

pair-off here, 

Q Do you see these three exhibits here — 

61 , 63 and 64? They are different dates, are they not? 
A These would go with this, wouldn't they? 

Q Would they? 


18 

19 

20 
21 
22 

23 

24 

25 


MR. MC ALLISTER: There Is a date on the 
exhibits. That might refresh your recollection, 

A February 6 and 7th. What Is the date hare? 

Q February 4th. 

A You are saying that these are separate trades 

from these? 


Q I am not. I am asking you. 

THE SPECIAL MASTER: The question Is do you 
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Key 31 


2 

have a recollection of those trades, having seen 


3 

these documents. 



Q Do you have a recollection? 


1 

5 

A I would say I have a recollection of these 


6 1 

i 

two here, of the pair-off. I don't have a recollection 


1 

7 ! 

of any more. 


8 ! 

Q Do you see here you have Exhibits 6l and 


9 

63 ? 


1 

10 i 

j 

A Yes. 


' 

11 i 

Q Do you know what the dates are on there? 


j 

» ! 

A Yes. 


1 

1 

13 1 

Q Both refer to orders entered that day. 


14 

right? 


15 

A They could have. 


16 

Q Don't they on their face? 


17 

A It doesn't even say there is an order. 


18 

Q Do you see this? 


19 

A "Entered today." Right. 


20 

Q "Turning down the orders entered today" on 


21 

both of them. Right? 


22 

A Yes. 


23 

Q That is why I am saying I am referring to 


24 

different ones there. 


25 

A I see, yes. 
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15 

16 
17 


18 

19 

20 

21 

22 

23 

24 

25 


Key 32 

Q Do you have any recollection of these 

transactions, of these at all? 

A No. I have a recollection of these, the 

pair-off. 

Q But the others you don’t have a recollection 

of? 

A No. I think they are the same thing. 

Q Is that your handwriting on No. 63? 

A Yes, It Is. 

Q How about on No. 64; Is that your handwriting, 

also? 

A Yes. 

Q, And on No. 61, which is theTelex, ^id you 

send that? 

A I have no recollection. I send these out 

across. The secretary from ray office takes them out 
and deposits them. 

Q How about 61, the Telex? Is this from you 

to somebody? 

A It looks like from me to Bob Mallett — 

R.M. 

Q Gan you tell us on No. 6I, after stating 

there Is no market here or elsewhere, do you have any- 
thing new on it, what does that refer to? What was the 
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I 

4 I 

i! 

5 


Key 33 

dialogue between you and Mallett at that point? 

A I honestly can't recall. But he must have 

been — again, I don't want to surmise; but he must have 
been in touch with me on it, or he must have been talking 
to roe about It, I don't even recall having put that on 
there. Maybe I did, too. 


9 

10 

I! 

11 i! 

12 I 

'i 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Q On No, 64, the statement is there, "We do 
not wish to trade this stock even if Wesco is making a 
market,” 

A Yes, 

Q Does that refresh your recollection at 
all as to whether or not you were having a particular 
problem with this stock at this time, apart from the 
market question? 

A I would say we must have been having trouble 

with it, 

0, An additional problem over and above the 

question of availability of a market? 

A That's difficult to say. We were having 

difficulty with the market, I know that. If I can 
establish these things chronologically for myself and 
for you, maybe we would have the answer. But I don't 
seem to be able to, I can't say for sure, you know, that 

we were aware of other problems as well. We were aware 
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of the fact that there was no market In It, and we 
were aware of the fact that we don't like to cross trade 
In branch offices, anyway, or cross trades particularly 
if there is no market, a wash trade. 


pair-offs? 


trades . 


Is there a rule in the company against 


Well, I think there is a rule against wash 


Q There is? 

A Yes, We don’t allow wash trades. 

Q Would you define a wash trade? 

A Well, I am not an expert, but I will try 

and give you a definition. It is somebody who makes a 
trade usually to establish a tax loss, or a tax gain, 
but which is not one that would stand up if the IRS got 


into the picture. In other words, he sells it to his 
wife and then takes it back. That would be a wash trade. 

Q Can you tell us what that had to do with the 


trade between Fadula and Miller here that is reflected 


on Exhibits 117 and ll8? 



all I know. 


Well, they could have been in cahoots for 


Q Did you know? 

A I don’t know, 

SC1‘» * '.EWER 

1 BEiiKM.VN ST.. NEW YORK. N. . , BArcI.^V 7-0733 - BARCLAY 7-9393 

STENOTYPE AND SHORTHAND REPOrJTERS 


SA-180 

EXCERPTS FROM DEPOSITION OF DEFENDANT, BY ALBERT LENOIR 

KEY. ON APRIL 17, 1972 


I :{c ❖ 


this situation continued during which there was an unavail- 


able market for Bartep? 


No, I don't, except that there was no 


market available at the time. 


Q After Mr. Fisher made his purchase in October 

of 1968, can you tell us whether or not during the 
balance of 1968 or in January of 19^9 you became aware of 
that order or of any problems In relation to It? 

A I can't say, no. 

Q During this period of time did you ever 

become aware of any delay In effecting transfer of Bartep 


securities? 


A What period are you talking about? 

- Q I am talking once again from October of '68 

through the end of January of '69, 

A I don't think so. I don't believe I did. 

Q Do you know Mr. Bill Smythe? 

A Yes. 

Q, Did he ever draw to your attention during 

that period, from late October through the end of January, 
late October of '68 to lata January of '69, any delay or 
difficulty he was encountering In effecting a transfer 
of Bartep shares? 

A I can't remember, first of all. But In the 
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general course of business he Wouldn't come to me with a 
problem of that sort, 

Q To whom would he go? 

A The back office. It Is a back office cage 
problem. He would go to Arthur Otten with It, 

Q During this period of time did you receive 
any communication at all, oral or written^ from any branch 
with respect to customer complaints arising out of failure 
to get transfer of Bartep shares? 

A Not that I can recall, no, 

Q Did you ever discuss It with Mr. Mallett? 


Mi*. Mallett? 


Have I ever discussed Bartep with 


During this period of time. 

No, not that I recall. 

Have you ever had any discussion with a 


registered rep named Cowan about It? 


No. I didn't have any dealings with him 


whatsoever. 


ft After the period that we wcure discussing, 
B'ebruary 4 through February 7, did you or anybody acting 
under your Instructions make any further Inquiries 
about Bartep or the availability of a market or anything 
else about it? 
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2 

3 


Key 48 

A You mean did I or anybody else? 

Q Yes, anybody acting under your instructions, 

A No, I would think not. 


5 ;; 


8 • 


10 


11 !l 


12 !! 
* '( 


13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Q Do you have any recollection of ever re- 

ceiving any information that would respond to your re- 
quest in No, 6 l as to whether anybody had anything new on 
Bartep? 

A No. Of course, I think I know what your 

line of questioning is. 

MR. MC ALLISTERs No. 

A Then the answer is no. In ray ovjrn mind, I 

am unclear as to any other reasons at that time. 

Q Did you become aware about the second week 

of February, 19 ^ 9 » of any instructions to ship stock to 
a bank from Mr. Fisher? 

A If you are asking me whether I can remember 

that specifically coming in, I don't know whether it was 
the second week in February or the third week in February. 

Q It is Exhibits 69 -A and 69 -B. I ask you if 

you have any acquaintance with that, 

A No. 

Q At the time did you know anything about the 

business of shipping these shares to the Commercial Bank? 

A When I say no, I have never seen this before. 
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II 

il 

14 

15 

16 
17 

IS 

19 
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21 
22 

23 

24 
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Key 49 

Q However, does it refresh your recollection as 

to the event? 

A No. 

Q I would like to show you Exhibit 70-A and 

70-B and ask you now whether on the basis particularly 
with respect to 70-A whether that refreshes your recollec- 
tion as to difficulties with Bartep that you had been 
informed of prior to February 17th. 

A No, it doesn't. 

Q Do you draw a blank on this exhibit, too? 

A Yea, pretty much. 

Q Tell me, when you get a telegram from the 

manager of a branch office who says there is something 
about a certain stock and he doesn't like the things he 
hears about it, is that enough, in the normal course of 
events, to put you on inquiry as to what is wrong here? 

A Certainly. 

Q The normal thing for you, then, would be 

to regard that as a red flag. You got to inquire about 
it, is that right? 


A 

Q 

A 

Q 


Yes. 

Do you recall doing so in this Instance? 

I do not recall doing so in this Instance. 


Is that your handwriting on 70-B? 
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A Yes. 

Q Do you know anything about that? I may 

add 70-A and 70 -B were stapled together. That may be 
of assistance to you. 

A What did you want to know about it? 

Q Do you recall writing that? 

A Well, yes, this is my writing. 

Q j But do you recall doing it? Can you tell 

us anything about it? 

A I can only assume what I was doing. I 

don't know whether that is something I should talk to 
you about. If you are talking about a recollection — 

Q Let's talk about a recollection. We will 

get on to assumptions later on. 

A If we are talking about recollections, I 

have to be truthful. I don't. 

Q As to an assumption, if you had to make 

an assumption, would that assumption be on the basis of 
the way you normally do your business? In other words, 
as a business matter, when you make an assumption, do 
you make an assumption on the way you do things on a 
day by day basis? 

A Yes. 

Q On that basis, will you tell us what your 

SCHON-GREWER 



SA-185 


EXCERPTS FROM DEPOSITION OF DEFENDANT, BY ALBERT LENOIR 
KEY. ON APRIL 17. 1972 


assumption Is? 


The writing on the top of 70-B would be 


a procedure which I could pursue where I would look at 


the stock record upstairs in the cage department to 


determine what is in transfer, what is in the bos, and 


what is in fail. 


Is that your handwriting? 


Yes, it is. 


That would be because you would have person- 


ally gone to check vfhat the transfer status is in this 


Bartep, when you got the message? 


I might have called Bill Smythe and asked 


him, because he could check it upstairs, or I would have 


gone up myself. 


Q How about the writing at the bottom of that 70' -B, 

"Seven hundred in vault ledger stock floating around," 


et cetera? Is that your handwriting down at the bottom 


of the page? 


Yes. 


Do you see the word "restricted" underlined? 


Yes. 


You wrote that? 


Yes, 


Can you tell us by that did you mean that 
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when you wrote that you were aware that there was some 
restriction on some stock? 

A I don't know. It could have been a 

restriction on the company. I just don't know. 

Q It was a restriction on something, is that 

right? 

A Yes, I would say so. Wouldn't you? 

Q Do you recall writing it? 

A Yes, I recall writing it. 

Q Can you tell us why you wrote it or what 

was going on then? 

A No, I can't. 

Q Can you tell us what did you mean by "Is 

it good"? What were you referring to? 

A I would say it refers to ledger stock 

floating around, is it good, 

Q Would — 

THE SPECIAL 1-lASTER; Did you say ledger 

stock or letter stock? 

THE WITNESS: Ledger. That is what I have 

written there. 

Q Would you say the reference to something 

being restricted referred to the stock, also? 

A It certainly could, 
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Q Do you have any recollection as to whether 

or not any of this refers to a problem of the company 
Bartep as opposed to particular securities? 

A No, I can't at this particular Juncture 

state that; no. 


1 

■2 

3 

4 


5 


8 i 

!l 

9 ; 

t' 

10 i 

11 ' 
12 

uli 

il 

14 |i 

I 

15 

1 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q As to your reaction, I take It, then, on 

the basis of once again your knowledge of how you function, 
am I correct in surmising that that reaction refers to 
some sort of restriction or other on the Bartep ledger 
shares that you had floating around? 

A Yes. 

Q When you put down "is It good?" with a 

question mark, that would indicate you had some doubt in 
your mind or you had some inquiry in youi* mind about the 
validity of the shares? 

A Yes. 

Q Could you tell us what did you do to find 

out if they were good? 

A No. 

Ci Do you know if you did anything? 

A No. 

Q Would you do anything? 

A In ray normal line of work, if there was 

ledger stock floating around, that would be the problem 
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1 I Key 

2 of the cage to take care of. 

3 Q When you see a problem, do you communicate 

4 ' that problem to somebody. 

ij 

5 !! A I may well have. 

6 i Q Would you normally? 

I 

I 

7 I A Yes, I think I would pursue It. Somebody 

8 ' else would have to come In. I would ask Bill Smythe and 

9 ' ask him what the story Is. 

10 ij Q Whatever it is, whatever you found, you 

i( 

11 ' don’t remember what you found. But you have v/rltten 

ii. 

12 'i here you found something that tells you there Is a 

13 '! problem, and the only place you would look would be In 

ii 

ji 

14 Ij your own records. 

15 A Yes. But you are asking me for a true 

16 recollection and I can't recollect who I went to or 
who I talked to. 

18 Q But to the extent that you can, I would 

like to know that. On an occasion when you don’t have 
a recollection, I am going to try and explore the area 

21 I by making some Inquiries about it. When you say you do, 

22 I will ask what would your normal practice be. We will 

23 try to distinguish those two as we go along. 

24 the special MASTER: I would like to make 

25 an inquiry on my own. VJhen was the last time you 
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saw this document, or copies of the same? 

THE WITNESS: Wednesday. 

Q As for the practice that you would follow 

upon observing the difficulty that Is reflected In the 
note you made In the left-hand corner of Exhibit 70-B, 
whose responsibility or Interest would It be In the firm 
of Harris, Upham to know whether or not the ledger shares 
that you have here floating around are valid or restricted? 

A Smythe would be one of the fellows that could 

find out about It. 

Q I am not wondering about who could find out. 

I am wondering about who would have a need to know. 


out? 


You mean whether we had ledger shares 


No, You are asking here are these good 


shares. Obviously somebody In Harris, Upham, because of 
the nature of his work, has a particular reason why he 
would need to know that. 

A Or should know It. 

Q Yes. 

A I would say by this time It was getting 

towards being a compliance problem. 

Q In what respect? 


A The compliance department would probably 
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know that. If there Is ledger stock floating around 
and if there is restricting, in one fashion or another. 


4 or whether it is good, usually the compliance department 

5 , gets into it here, and that would be one of the normal 

ji 

6 / procedures that I would follow when finding out about 
!' " 

7 something like that. 

il 

s i Q Once again, would this be a normal procedure 


9 at Harris, Upham to inform your compliance department that 

10 . there is an apparent difficulty of some sort here? 

11 A Yes. 


12 


13 



Q Can you tell us this. On the basis of your 

viewing this exhibit now, what do you think would be the 
particular compliance problem that would concern you 
at that point? 


16 

17 

18 

19 

20 


21 


22 

23 

24 

25 


A By Just looking at this thing here? 

Q Yes. 

A Probably a letter stock, or ledger stock, 

that it's not good delivery. 

Q Can you state whether or not you knew then, 

when you are talking about ledger stock floating around, 
there were transfer problems in the stock? 

A I can’t honestly say that I did, no. 

Q Would you consider it the obligation of the 

people who are handling the stock in the cage and who sav/ 
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the same things that you saw that led you to make these 
notations on the exhibit to Inform the compliance depart- 


ment? 


department? 


You mean would the cage inform the compliance 


Whoever was handling the materials that you 


reviewed before you made thes^ notations. 


A I would think” that any time something like 

this develops, the compliance department would be called 


Q Bo you know whether or not the compliance 
department was called on? 

A At this particular time I don't reraenber. 

I think It could be an assumption, yes. 


about it? 


What would the compliance department do 


I think they would try and determine what 


the problem was, whether you could make delivery of the 
stock or you couldn't make delivery of It, or what the 


problems were. 


Q Am I correct In my assumption that the 

function of a compliance department is to see whether or 

not the company Is functioning properly In terms of Its 

legal obligations under the rules and regulations of the 

SCHON-GREWER 
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1 I Key 

2 I various governing authorities? 

3 A Yes. 


58 


1 ' 


Q When you would contact the compliance 



8 


9 

10 ij 
'» 

11 ■ 

'i 

12 ■; 

!' 

13 ■: 

14 i 

15 I 

16 

17 

18 

19 

20 

I; 

21 

22 

23 

24 

25 


department or anybody would contact the compliance depart- 
ment about a problem such as this, would It be, then, to 
determine there existed In fact or a danger of some 
violation of some i^ule In terms of the way this stock 
was being handled at this time? 

A I would think so, yes. 

Q Then the purpose for sending the inquiry 

to the compliance department was so that sufficient 
inquiry and discovery could be made by them to determine 
whether or not there was a transfer problem or other 
problem which could lead to a difficulty in terras of 
compliance with the relevant rules and regulations? 

A Yes, I think that is a fair statement. 

Q When you send an inquiry such as that to 

your compliance department, is it normally sent by any 
accompanying memorandum or note? 

A You ai’e assuming I did and I am not sure 

that I did. 

Q I am just asking you now your practice. 

A No. I usually just call them up on the 

telephone. 
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Q Do you follow It up afterwards in any way, 

or does anybody follow It up? 

A Yes. I follow It up until It Is disposed 

of. 

Q Somebody would do that, though. They 

would follow It up with the compliance departrae^it until 
the problem Is resolved? 

A Yes. 

Q Would that Involve a series of either 

oral or written communications between that Individual 
and the compliance department? 

A Yes, of course. 

Q Would any written record be made by either 

anybody involved in the compliance department or the 
person dealing with them? 

A I can only speak for myself, and In that 

case I don't keep a written record, no. In this Instance 
I kept a lot of stuff. 

Q Dp you know whether or not the compliance 

i 

department would keep any records it made to clear up 
the violations that existed? 

A They might. You would have to ask them, 

I don't know what records they keep on these things,, 

MR. FOLEY; Mr. McAllister, I v^ould like 
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2 ! to ask you thls^ whether or not a search has been made* 

3 I Has a search been made for any such records to show 

4 ' Whether or not they existed, and if anything was done 


9 , 

t 

10 !| 

t 

11 


about the compliance problem on this stock? 

MR. MC ALLISTER; A search was not made, 
of the compliance department per se^ There Is 
nothing in any documents that we have seen or 
produced that would indicate the compliance 
department was Involved in this matter. For that 
reason there was no search made of the compliance 



department. 

THE SPECIAL MASTER: Under what section 
of your demand for documents would you say this 
was required? 

MR. FOLEY: I would have to review that,, ’ 

frankly. I would say this much, that whether or 
y- 

not it was included In the Rule 3^ request for 
documents, my inclination would be to ask for 
production of it even at this late date. Inasmuch 
as it is something quite candidly I very probably 
did not suspect or had no reason to suspect myself 
at an earlier time. 

THE SPECIAL MASTER: Perhaps you would want 

to reflect to see whether or not your existing 
SCI-IOM-GREWER 
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Key 6l 

demand was broad enough to cover this. I only 

raise It for ray own benefit at this point. 

MR. MC ALLISTER: Off the record. 

(Discussion off the record.) 

Q Can you tell us^, what do you mean by the 

expression "ledger stock floating around"? 

A I don’t recall In this Instance what is 

meant, I mean by stock floating around maybe there Is 
bad stock In the area, or maybe there Is poor delivery. 

When you buy or sell a stock, you Just don't know whether 
it Is good or not. 

Q VJhen you say floating around, does that refer 

to the fact that something other than ordinary Is . 
happening with respect to the stock? 

A Yes, sure. 

Q That there is some problem. 

A Yes. 

Q It doesn't necessarily define what the 

problem Is, hut there is something or other? 

A Yes, 

ti I note that you referred to questions of 

delivery as a possibility. Would the expression "floating 
around" indicate to you that the difficulty that does 

exist is in the delivery or transfer area? 
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It would seem to indicate that to me, yes. 
Does the reference to ledger stock In 


particular have any significance? 

A Not really. You mean as a definition? 

Q No; here. 

A I would say it was either ledger stock or 

control stock or letter stock, or something. Maybe I 
should have said legend stock or letter. Instead of 


ledger. 


By ledger stock, are you referring to 


shares there that are In house name, or something like 
that? 

A • No-. I don't know. Maybe I was, but I 
don't have any recollection. 

THE SPECIAL MASTER: Off the record. 

(Discussion off the record.) 

Q Pursuant to our off-the-record discussion, 

Mr. Key, starting at the upper left-hand corner, the 
third Item written in there, do I understand you are 
talking about twelve hundred fifty they failed — t-h-e-y? 


I meant, yes. 


They failed. I would assume that is what 


And going back to the lower right-hand corner. 


what would you describe as what you wrote here, ledger 
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63 


stock? 


A Legend or letter, I would assume It la, 

Q In other words, you are not referring to 

ledger. That was a wrong choice of word? 

A Yes. 

You are referring to letter stock or legend 


Q 


stock? 


It. 


Yes; stock that had a problem attached to 


MR. FOLEY: Off the record. 

(Discussion off the record.) 

MH. FOLEY: We have agreed, Mr. McAllister 

and I, that a search would be made to produce 

any documents relevant to work done by people 

Involved In compliance work at Harris, Upham 

relative to the problems of Bartep shares, 

MR, KC ALLISTER: It Is agreed by counsel 

for the defendant to make that search. 

Q I would like to show you Exhibit 71, Does 

this refresh your recollection? This Is once again 

February l4th, and here Is Mr. Mallett down in Florida 

sending you an Inquiry, ”Are you working on Bartep". 

A What did the other one say? 

Q The other one said he didn't like the things 
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he heard about It and he wanted certlf Iqates . I will 
show you No. 70-B again. 


A "I don't like the things I hear." 

Q Here Is one the same date. What was he 

pushing for here? 

A You better ask Bob Mallett. I have seen 

these before and I honestly can't give you a firm 
recollection of what transpired. It seemed to me Bob 
was In trouble down there and he was trying to get 
New York to bail him out, probably. What his problem 
was, I can^t’ specifically say, 

Q When you look at these tvio exhibits here, 

that is your Instantaneous reaction, that something Is 
wrong and he Is looking to get help? 

A Yes. 

0 , Can you state whether or not these messages 

were sent to you? 

A I would say this one was because It has ray 

writing on It (indicating). It was addressed to me, 

MB. MC ALLISTER; Referring to Exhibit 


On Exhibit 71# I recollect having gotten It, 
Was Mallett at this period of time In the 


practice of constantly staying In touch with you about 
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particular problems? Was he noteworthy In that respect? 

A Yes. He Is kind of a cry-baby. 

Q Were you accustomed to getting Telexes such 

as these from various branch managers? 

A Not accustomed to It, but It certainly is 
not unusual, no. 


It happens every now and again, though; 


Is that right? 

A Right. 

Q Would you say that one problem a day along 
those lines la kind of a lot? In other words, I am 
making some inquiry about the frequency with which you 
would get these problems. 

A Well, I would say more often. 

Q In other words, there was something a little 
different about these two exhibits here, an indication 
that there was something out of the ordinary going on? 

Once again, I am referring to Exhibits 70-B and 71. 

A Yes. 

Q • On February 17 do you recall the receipt 
of the telegraui from Mr. Fisher Instructing cancellation 
of the sale? 

A No, I can't recall having received It, ' 

Q I would like to show you these two, iixhlblts 
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75 and 76, Looking at No. 76 , you will note that it Is 
early in the morning, 9s^5« 

A Yes. 

0, Can you relate that to any former one or 

what you were responding to? 

A No. 

Q Do you recall now receiving information 

about Mr. Fisher’s desire to cancel? 

A I can’t specifically recall it, but I would 

assume that this was about the time, 

Q You heard about it some time? 

A Sure I did. 

Q For your Information, ray best recollection 

is that these do not refer to each other, 76 preceded 
receipt of the telegram from Fisher. I Just didn't want 
to mislead you on that. 

A You mean this one came first (indicating)? 

Q Yes, The other one doesn’t have a time- 

stamp on It. I was going to ask you when you sent it 

out. If you can tell us. 

A No, I couldn’t tell you. 

Q Going back to tbSs question of the rfv-Tlc- 

tlons that you found on that stock, I would like to - 

show you a few exhibits and see If they refresh your 
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recollection. We are looking now at Exhibits 39, 43 and 
48. When you were looking through the records which led 
you to question these Bartep securities, do you recall 
seeing these? 


Q Do you recall speaking with anybody else 

about it? 

A About what? 

Q About the problem you found on the shares, 

such as Scott Long or Bill Smythe or anybody else? 

A Are you talking about anybody else? 

Q Anybody at all. 

A Well, I think I spoke to — I can remembetr 

speaking to Scott Long about it. 

Q Can you tell us what the substance of that 

conversation was, not verbatim; what he said to you and 
what you said to him? 

MR. MG ALLISTER: Can we have a time on It? 

MR, POLEY: It is up to him. Whenever it 


was. 


THE special master s Do the best you can in 


fixing a date as to the conversation. 

A I would say it was subsequent to »- well, 

it says here, *'We have received wire from customer asking 

c-r-M n M . r.; P r-\A/pp 
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2 US to cancel his purchase." 

3 Mil. MG ALLISTEHs Referring to what? 

4 ji MR. POLEY: To 75 . 

i| 

5 ■' A I would say about that time or subsequent 

ii 

g ‘I to that I would talk to Scott Long. 

7 I Q The prior Telex on which you made your 

g ■ notations indicating a problem existed is dated February 

9 '■ 14 th. No. 70 -B. 

f 

ii 

10 !i A I could have written that at any time. 

i| 

il 

11 Q The point of the matter Is we are trying 

j 

12 ! to pin out V7hen you did in relation to when you received 

i| 

L3 the information about the customer's desire to cancel. 

14 I A I can't help you on that point. This- la 

15 j probably what I acted on with Scott Long. 

16 the special MASTER: He is referring to 


Q I asked you awhile ago, though, did you 

have any discussion with anybody about the information 
that you have noted in the right-hand corner of Exhibit 
70 -B, 



A I have no recollection. All I can do is 

assume, and I really don't want to do that. 

Q You say you had a conversation, however, 

with Scott Long, but that was not v/ith relation to this 
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- 

2 'j problem, but rather with the — 

si A I don't know. You asked me who I would go 

j 

4 to If I had Information like this. 

;t 

5 : Q That was another question. I am asking 

|i ’ _ ■ 

6 ,| you now the question where the name Scott Long came up 

7 ;i a little while ago, 

ji 

8 !i A You asked me about the letter stock, if I 

it 

9 had a problem with It, and I said, I would go to Scott 

10 : Long, as I remember. 

11 ;! Q Let's recap the thing. I am askJng you now, 

ii 

12 I In relation to the information contained on the annotations 

13 ' that you have made on 70 -B, did you have any discussion 


15 

16 
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with Scott Long or anybody else about this particular 
problem? 

A When? 

Q At any time after you received this Informa- 

tion, 

A I would say I don't remember. I can't. 

All I can do Is look at these things and surmise. The 
only time I could have talked to Scott would be after we 
received this thing here, 

Q Can you tell me, then, why do you assume 

that you would not talk to him until after you received 
that, even though you may have received the other Inforaa- 
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tion which is annotated on 70-B? 

A I could haie gone to, him here, I could have 

gone to him here. That's as much as I can establish. 

I don't remember. 

Q Is your testimony this, that regardless of 

when you made these annotations on 70-B, you didn't talk 
to Scott Long about it until after receiving the cancella- 
tion order? 

A I Just don't know, but I don't want you to. 

assume that I did. 

Q I am trying to verify this. I am trying to 

pin this down. 

A No, I can't pin it dovm myself, I am sure, 

so it would be satisfactory to you. 

Q Is there every bit as much possibility, 

then, that you had a discussion with Scott Long fcout the 
material noted on 70-B in your handwriting prior to 
receiving the cancellation on February 17? 


8 ' 
!• 

• 9 ’ 

t! 

10 li 

ii 

; 11 

i 
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f 

1 14. 
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I 

23 


that. 


A I have no recollection of that. 

Q It could be either way, is that it? 

A It could be. I have no recollection of 

Q How did you first receive Information of 


the desire of Mr. Fisher to cancel; from whom? 
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-2 


A Again, I don't know. I can't fix the time 


chronologically in my own mind. 


4 ■ Q Don't worry about the time. Worry about 

il 

5 .. the method of communication. Did you get a telegram, phone 

6 i! call, or what? 

il 

7 I A I got nothing from Mr, Fisher myself, 

|| 

8 ii Q Did somebody tell you about it? 

il 
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A Somebody must have, yes. But who, I don't 

know. It could have been Mallett, it could have been 
Smythe, it could have been anybody, 

MR, FOLEY; Could we take five minutes, 
if I may? 

THE SPECIAL 14ASTER: Yes, Off the record, 
(Discussion off the record.) 

THE SPECIAL MASTER; V/e will recess for 
lunch now until 1 ; 30 . 

(Luncheon recess taken.) 

EXAMINATION BY MR. FOLEY continued ; 

, Mr. Key, have you been aware that this 
litigation has been underway since the summer of 1969 ? 

I am not asking you are you aware now. Have you been 
aware since its inception in the summer of ' 69 ? 

A I was aware we had trouble with it, but- I 

didn't know there was actually a suit going on. 
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'2 Q Without telling me what was said, can you 

I 

3 tell me were you involved at any point since July of 1969 

4 in the gathering or preparation or organization of docu- 

5 ‘ ments or other information about this case? 

ji 

6 I MH, P'lC ALLISTER: I object to the question. 

1 

7 I It is irrelevant. It is after the action, 

I • 

8 I THE SPECIAL MASTER: I will hear argument, 

ij 

9 MR. FOLEY: The argument is this. The record 

ii 

10 ij so far indicates that there apparently has been 

I' 

11 i enormous difficulty, at the very best, in accumu- 

li 

12 ’! lating the data which we felt we were entitled to 

13 |i in this particular matter. There is a serious ques- 

14 I tlon in my mind whether all available avenues of 



exploring this on the part of the defendant have 
been utilized. I have a feeling that key witnesses 
should have been consulted so as to gather the 
documents that we required and the information that 
we required. 

I get an awful lot of I forget, I don't know, 

I didn't hear about it until a week ago, et cetera, 

et cetera, this morning. I am pushing now to 

find out whether I am pursuing something fruitful 

with this witness, or v/hether he is largely a* waste 

of time of all of us, and the extent to which 
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this is so, I have other possible utilization 
of this in mind, also, but it is for the purpose 
of this lawsuit. This is the key one I point out 
now. 

THE SPECIAL MASTER: Did I/Ir. Key sign any 
of the Interrogatories or certify as to compliance 
with the various discovery requirements? 

MR. FOLEY: No. That was done by Mr, Dweck, 


10 'i 


11 


ii 
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13 
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but on the basis of conversations with other 
persons in the firm, not including I'tr. Key, as 
a named party. I Just want to know the extent to 
which he v/as Involved at all. Frankly, I am 
astounded at the testimony this morning that he 
wasn't aware of certain things until preparation 
of this deposition, which is the way I read' that 
testimony, or thought I heard it. 

MR. MC ALLISTER: I think that is an assump- 
tion on your part. I would not permit you to go 
into the facts without a ruling by Mr. Galgay, 

What you are seeking here is some ruling for a 
motion in the future, I don't think it has any- 
thing to do with the merits of the action. Second- 
ly, I think you are seeking material v/hlch is 
Irrelevant because it is aftei' the filing of the 
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2 ; complaint. 


tlon. 


THE SPECIAL MASTER: Let me hear the ques- 


(Questlon read; "Without telling me what 


was said, can you tell me were you involved at any 
point since July of 1969 in the gathering or 
preparation or organization of documents or other 
Information about this case?") 

MR. FOLEY; I add one more argument, if i 
may. Inasmuch as I have excluded the content of 
communications from the question, privilege and 
work product are not Involved. 

MR. MC ALLISTER; I still say what you are 
seeking has nothing to do with the merits of this 
action. 

THE SPECIAL MASTER; Based on the testimony 
of Mr, Key»s deposition thus far, I will allow 
his question and overrule your objection. Your 
exception is noted. 


Q Did I understand you correctly this morning 
that you didn’t participate in any such activities until 
the very recent past, when you were preparing for thir 
deposition? 
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cancel. I don't know whether that is your date stamp 
or not. You would be able to identify that better than 
me. 

A I don't know whether this is your copy 

or our copy. I don't know. 

Q This is yours. 

A I don't know. 

Q bo you ever recall seeing it before? 

A No. 

Q Do you recall being informed by somebody 

that a cancellation had taken place? 

A Yes, I must have, because — 

Q I prefer to know whether or not you recall it 

than whether you must have. 

THE SPECIAL I^ASTSH; Take your time and 
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search your memory, if that is what you need, to 
give, the appropriate answer. 

A I would say yes. Again, I am fudging a bit, 

Q The fact Is, do you have a clear recollection 

of the occasion when you first became aware of this? 


A Not of the first occasion, I recollect 

becoming aware of this problem at about this time. 

Q can you describe the circumstances and what 

happened at that time when you became aware of It? Were 
you In discussion with somebody, or how did you become 


aware of It? 


As I recall, Fisher wanted to cancel his 


trade and we told him he couldn't. 


Q How did this information get to you? That 

Is what I am asking you. 

A That I don't remember. I don't remember who 

spoke to me about It, whether It was Mallett or whether 
It would have been In the cage, I don't Icnow where It 
came from. I remember being made aware of It. Maybe It 
was from the OTC, but I don't know. I don't remember 
where It came from. 

Q Do I understand, though, that you do recall 

a decision being made not to permit a cancellation? 


A Ycs» 
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Do you have a specific recollection of that 


decision being made? 


Yea. 


can you tell me was that shortly after the 


request was made, or when? 


That I don't know. I know we made a decision 


not to cancel hla trade. 


decision. 


Who do you mean "we”? 

Ke, I am the one who Is responsible for the 




Q Who did you discuss It with? 

A I discussed It with Compliance^ Scott 

Long. 

Q Is Scott Long In the Compliance Department? 

A Yes • 

Q Is he In charge of It? 

A Not any more. 

Q Was he then? 

A For what the compliance department was 

worthy he was then. We had a follow who had gotten sick. 
He wasn't involved In It, I don't think. 

Q What was his name? 

• ^ June Burns. I think he has been out longer. 

Q Can you describe the circumstances, whom you 
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were with and whom you were talking with at the time 
the decision was made not to permit cancellation? 

A I think I was speaking to Scott Long, 

Q Can you describe the conversation? What 

did you say to him and what did he say to you? 

A I don't have a clear recollection of it, 

but I do remember that here was a guy who had bought 
stock three or four months before and he wanted to cancel 


his trade. 


Q This was discussed? 

A Yes, with Scott Long; and it was my deci- 

sion, you know, I am not going to cancel a trade three 
or four months old. 

Q At that time did you know the transfer 

status of the securities that were purchased to execute 
Mr. Fisher's order? 

A I can't honestly say. No, I do not have a 

clear recollection of that. 

Q Would you make a decision like that without 
ascertaining whether there was a transfer of shares? 

A It's a matter of when the trade was made. 

Here is a guy where the trade was three months old and 
he wants to cancel, I'd say no to that. 



Q So that I can be sure I understand you now, 
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you are testifying regardless of whether or not the shares 
had been transferred, regardless of whether or not there 
were transfer problems, regardless of whether or not the 
shares were good, regardless of whether or not there were 
registration problems, regardless of whether or not they 
were even delivered, regardless of all such considerations, 
the mere age of the order is enough; you will refuse 
cancellation? 

A Yes. 

Q At the time that this decision was made, 

did you make any inquiry as to whether or not a delivery 

had ever been received of the shares ordered? 


14 

15 

16 

17 

18 

19 

20 

21 


22 

23 

24 

25 


A I don't recall making such a request. 

Q Do you know whether or not at that time you 

knew the information which you put in handwriting on 
Exhibit 70-B? 

A No, I do not. You are referring to this 

thing down here (indicating)? 

Q I am referring to all of the material on 

that exhibit. 

A No, I can't say how much I knew about bad 

stock or anything else prior to that time. 

Q You are referring to prior to the time at 

which you decided not to go along with the cancellation? 
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2 A Yes. Mind you, I am not denying it, but 

3 I Just don't know whether that was the case or not, 

! 

4 ij Q What was the extent of your discussions at 

i' 

ii 

5 j, that time when you made this decision with Scott Long? 

6 |i What did he say? You indicated you merely made a state- 

7 ll ment that in light of the length of time, that the order 

jl 

8 is outstanding, you wouldn't cancel, V/hat did he say, or 

t' 

9 ' what were the other considerations in that discussion? 

i. 

10 i A I think it was his feeling, as it was miiae. 


11 

12 

13 

14 

15 

16 


17 


18 

19 


that here was a case where a guy had bought stock three 
months before and wanted to cancel the trade, and we 
•felt he shouldn't be allowed to. 

Q Scott Long's position in the compliance 

department, did that Involve his resolving any difficulties 
or any questions that would arise respecting obligations 
due to clients of the firm? 

MR. MC ALLISTEH: Read the question. 

(Question read.) 


20 

21 

22 

23 

24 

25 


THE SPECIAL MASTER: Do you linderstand the 
question? 

THE WITNESS: I guess so. 

MR, MC ALLISTER: Do you understand it or 

not? 

THE WITNESS: I thlhk I understand it. 
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Key 8l 

A I think the decision was mine as to whether 

we went ahead and cancelled or not. But I went to him 
for his opinion. 

Q Why? 




10 ; 

If 


11 



A Well, because he is In the compliance depart- 

ment. He Is a lawyer. When I have questions of this 
sort I quite often go to him, 

Q To get back to where we were, do you go to 

him because he as part of his Job resolves questions that 
arise with respect to the relationship to and duties with 
respect to service to customers? 




13 il 

•I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


MH. MC ALLISTER: I will object to the 
form of the question, as to the v^ord "resolves,” 
MR, FOLEY: I will replace the word "re- 
solves" with "answers." 

MR, MC ALLISTER: Please read the question 
now, with the change In It. 

(Question read; "To get back to where we 
were, do you go to him because he as part of his 
Job answers questions that arise with respect to 
the relationship to and duties with respect to 
service to customers?") 


24 

25 


A I think Scott Long handled a lot of customers' 

complaints. Would that answer it? 
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2 Q. . V/ell, rsot really. What I want to know Is 

i 

3 ' you go to him as a compliance officer of the company 

ji 

4 !! to get an answer whetj, you have a difficulty respecting 

5 : your relationship or in the legal aspects of your rela- 

ji 

6 I tionship with your custoraera? 

7 ! A Yes. 

I 

8 Ij MR, MC ALLISTER: I think the witness 

9 I already testified he goes to him for opinions. 



I think the witness testified that five minutes 
ago. 

THE SPECIAL I'^IASTER: Let's get an answer to 
this question 

A I go to him for opinions, and answers, 

if you want to use that word ag well, 

Q In the course of your discussion with 

Mr. Long, did anybody discuss the fact that a relation- 
ship existed between Harris, Upham and Mr. Fisher? 

A Again, we get to this point of when did I 

know all about this. 

Q No, we don't. I am talking about the client 

to principal relationship, agent to principal, 

MR, MC ALLISTER: Who is the agent and who 
is the principal? 

MR. FOLEY; That is what I want to know. I 
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,2 want to know If they discussed It, 

3 MR. MG ALLISTER: I object to this. 

5 

4 ij ■ MH. FOLEY; I am asking him whether a 

i' 

»; 

5 ;j conversation took place. We are getting back to 

I 

6 where we were this morning, 

7 THE SPECIAL MASTER; If he has an objec- 

8 I tlon, maybe you can rephrase your question. 

ji 

9 f MR* FOLEY; For the last two or three 

t! 

10 1 | objections, I am beginning to see more discussion. 

|i 

11 I' . I would like to put a flag on it so we try to stay 

12 i away from it, 

'i 

13 I the special MASTER; Let's have the question 

14 back and you can phrase It a little more 

15 precisely. 

16 Off the record. 

17 (Discussion off the record.) 

18 MR, MC ALLISTER; I will object to the 

19 form of the question, 

20 THE SPECIAL IdASTER; Rephrase It. 

21 Q . Are you familiar with the difference between 

22 acting as a principal and agent in a transaction? 

23 A I believe so. 

24 Q In the case of the Fisher transaction were 

25 i you acting as a principal or an agent? 
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■2 A We bought it for him as an agent. 

3 Q Who Is agent? 

j . ^ I guess we were Fisher's agent. 

i| 

5 ji Q In the sense that you understand that 

6 |j principal-agent language in the securities industry, you 

7 ij were the agent for your customer, Mr. Fisher; is that 

8 ' correct? 

9 A Yes. 

■{ 

I, 

II ^ course of your discussion with Scott 

11 Long, did this agent relationship in the sense that you 

12 i; have testified arise? 


Q In the course of your discussion with 

Mr. Long, did you discuss at all what obligations you 
may have to Mr. Fisher? 

A Again, I would have to assume we did. 

Q Without assuming, can you recall any dis- 

cussion on that subject? 

A I hate to be vague on this thing, but then 

I have to be. You can have several conversations on a 
variety of subjects in the course of a week. 

Q I am not talking about the course of a week. 

A The course of a day, 

Q I arn talking about the conversation you had 
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Yes. 


Do you recall sending |;hat Telex to 


Mr. Mallett In Florida? 


A Yes, I think I do, 

Q Can you tell us whether or not the final 
decision had been reached prior to sending that Telex 
to refuse cancellation? S" 


A Yes . 

Q Consequently, then, is it your testimony 

that the decision to cancel was reached the same day the 
telegram, was received from the customer? 

A Again, it is easy for me to make a comparison 

looking at onese two things. But if you are asking me 
if it refreshes my memory, I can't honestly say it does. 

MR. FOLEY; Reread the question. 

(Question read.) 

A Again, I don't have a clear recollection 

of that, but I would again assume that this wire here 
was the result of having received this one. 

THE special MASTER; You are saying 75 is 

your first reference to a telegram and Defendant's 

Exhibit A is your second reference. 

THE WITNESS; Exhibit 75 was a result of us, 

I would assume, having learned about Defendant's 
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Exhibit A. 

Q Do you recall whether or not when Defendant's 
Exhibit A was received and was physically placed in your 
hand it was the occasion of any prompt disousslonB? 

A No, I don't recall ever having seen it 

before, to tell you the truth, 

Q Whether or not you saw it, you knew about 
it. That is what I mean, 

A We knew that guy wanted to cancel his trade, 

Q Was that the subject of prompt discussion? 

A' I would say yes, 

Q On the basis of reviewing the exhibits and 

the testimony you have given here recently, have you any 
refreshed recollection of with whom those discussions 
were held and what was said and by whom? 

A Not so much what was said, but that I 

believe it was both Scott Long and our opinion that we 
didn't want to cancel the trade, 

Q Was Mat Smith Involved in those discussions? 

A To the best of my knowledge, no, 

Q Was Mr, Sraythe? 

A I don't know, I don't think so* I think 

it was only Scott Long and myself, 

Q Was Mr, Dweck involved? 
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Q Was there ever an occasion that you were 

aware of when the customer rather than requesting 
cancellation of his trade requested -delivery of securi- 


ties? 


I can't remember, no. No, I don't recollect. 
Your testimony, as I understand It, Is you 


were not Involved in that. Is that true? 


A That Is correct, 

Q In Exhibit 75, the last thing you do is 

ask Mr, Mallett "Please advise," Did you receive a 
response to that? 

A I don't know. 

Q What In particular did you want him to tell 
you or Inform you about? 

A Well, If he had any Information. I don't 

recall we were' asking for any specifics. It was a normal 


ending to It, 


I don't see any request for specific 


Information. Were you asking for Information or seeking 
to have him find out? 

A I Imagine iie wanted to hear what the cus- 

tomer had to say about it. If anything. If the customer 

had anything to *say about It. 
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Q Once again, with respect to Exhibits 70 -B 

and 76 , I would like you to note these again and ask you 
to observe the fact that February l4 was a Friday and 
February 17 was a Monday, 

A Yes. 

Q can you tell me what communication 76 was 

In response to? Note the hour In the morning, • It was 


early. 


I don't know what It was In response to, 


I mean I don't recall what It mqs In response to. 

Q The only other exhibit that I am able to 

find for the l4th Is No. 71 here. 


17fcb. 


MR. MC ALLISTER: Excuse me. 76 Is the 


MR. FOLEY: It Is the first thing In the 


morning, the next working day, I am just trying 
to see If we can somehow or other acquire the 
Information as to what was being responded to by 
76 . There has. to be a reason why that was sent. 

A This must have been the result of No, 70 -B 

here. This is 9:24 and 76 is 9:45- 

Q Was it regular for him to send you telegrams 


24 at an early hour like this? 
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THE SPECIAL MSTER: Identify the document 
you have In your right hand, 

THE WITNESS: Exhibit 71. 

Q Do you recall during November and December 

of 1968 , or January of ' 69 # ever being Informed that 
Mr. Pisher was seeking delivery of his securities? 

A No. 

Q Did you ever hear anybody say that Mr. Pisher 

was "hounding" Mr. Cowan, the registered rep? 

A No. 



I 

12 


Q Did Mr, Mallett during that period of time 


14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


ever call you and ask you for assistance or discuss the 
matter with you? 

A During what period? 

Q During the period November, December, 

January, 

A No. ■ 

Q During Pebruary you have some telegrams 

there — 

MR, MC ALLISTER: A telegram. 

MR, POLEY: You have more than one telegram, 
MR. MC ALLISTER: Telexes. 

Q You have Telexes from Mr, Mallett about* 

Bartep, I would like to show you No, 77 , Does this 
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•2 I exhibit refresh your recollection as to what the dlscus- 

3 j Sion was between you and Mr, Mallett about Bartep and 

ii 

41 ! Mr, Fisher? 

ii 

si' A I can't assume there was a conversation, 

li 

I 

6 I Q Was there any dialogue between you at this 

7 point to which this refers? 



i. 

10 Si 

! 



A This would be the dialogue. 

MR, MG ALLISTER: Referring to what? 

THE WITNESS; Referring to the wires that 
were going back and forth, 

THE special I^STEH: What exhibit is that? 
THE WITNESS; Exhibit 77. 

Q No, 77 refers to Instructions to Lobe, 

A Yes , 

Q Were you acquainted with those instructions? 

A No. 

Q Do you know who gave them? 

A No; but Lobe works in the margin department 

and he is the margin clerk for Miami, He may have received 
something about shipping out stock from the cage, 

Q . You received this Exhibit 77, I take it, 
from Mallett? 

A It Is addressed to me and I must have re- 

ceived it. 
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When you received it, what did you do? 


I don't remember what I did. I can surmise 


and guess and stuff. 


A I am not trying to be difficult. 

Q Prior to this time had you ever heard any- 

one suggest sending stock to IMr. Fisher? 

A Prior to the l 8 th or the 17 th? 

Q Prior to the receipt of this Telex No. 77, 

A I can't say that I did, no. I mean for a 

/ 

fact, no, I cannot, 

Q Referring again to Exhibit 77 and comparing 

it with 7 O-B, at the time that you made these handwritten 
annotations on 70 “B, had you made those and discovered 
the information which they reflect when you received 77? 

A That I don't know. I don't know when those 

notations were made on 70-B, It might have been made at 
two different times, because I notice I used two differ- 


ent pens. 


MR, FOLEY: Off the record. 

(Discussion off the record.) 

Q When you received Exhibit 77 from Mr. Mal- 

lett, what did you do? 

-A To the best of ray recollection, I don't 
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know what I did, 

Q Would it be encumbent upon you to contact 
anybody when you receive this Information? 


Q I'flio? 

A I could have gotten ahold of Scott Long 

or possibly the cage, to find out the extent of the 


trouble. 


Do you know whether you did? 

I don't. But It Is not the sort of thing 


I let sit, lie around my desk. 


as to — « 


Do you normally make any kind of notations 


A The disposition of the thing? 

Q Yes. 

A On a regular basis, I don't, no, 

I4R, POLEY: Off the record, 

(Discussion off the record.) 

Q Mr. Key, prior to coming in to this deposi- 

tion did you see Exhibit 77? 

A Yes. 

Q V/lthout telling me what you did or who you 

spoke to, did you make any particular effort to uncover 
any additional Information about it beyond what you have 
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given now or do anything to refresh your recollection? 

A No. After that I spoke to Scott Long, I 

don't recall I spoke about this one in particular to 
him, 

Q But did you discuss these Telexes In general 

with Scott Long or somebody else at Harris, Upharn? 

A yes. ' ‘ . 

Q In the process of reviewing these things 

did you note the fact in your own mind that on seeing 
them you didn't know what they were all about, very large- 


A I can't say that. But there is a chronology 

here that is very Important, I don't mean to try to be 
evasive with you at all, but in my own mind I Just don't 
know when these individual things took place. The fact 
that today I know many of the problems that happened in 

Eartep, we all know a lot of things happened in that 

( 

stock. But I can't place chronologically in my own mind 
exactly when I learned things and when we did things, 
except to assume from this. There is no doubt there 
was a period in time — and I am not sure of that period 
of time — when I was fully aware of all the problems 
involved in this thing. Not fully involved, but I under- 
stood what was going on. I know you have been trying to 
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1 

■2 


6 

7 

8 
9 

10 


95 

get this Information from me and I can*t in my own mind 
provide you with that information. So if you ask me a 
specific time or a specific instance, I can*t do anything 
but hedge my talk, because I honestly don't remember it, 
MR, FOLEY: Off the record, 

(Discussion off the record,) . 

Q Kr, Key," will you give us your version as 

you best recall it of what happened in this transaction 
of Mr, Fisher? 


11 

12 

13 

14 

15 


16 ? 


17 ■; 

'i 

18 ' 

» 

19 

I 

20 I 


THE SPECIAL MASTER: Prom beginning to end, 
as far as he knows? 

MR, FOLEY: As best he recalls « 

A As far as I know, I had no recollection of 

this thing until Mallett became Involved in it, and 
Mallett wired up. The ledger thing is very unclear, I 
mean the letter stock is very unclear in my mind, because 
I don't know when or where I found out about that first. 

Q Is this your reference on Exhibit 70-B? 

A Yes. When I learned about that, when I 


22 j 

1 

23 ! 

I 

24 

25 


put that down there, I don't know, and I don't know who 
I spoke with. I do remember that somewhere around here 
that plane crashed and all the Bartep guys were killed. 
I do remember that there was letter stock around. I. do 

remember that the guy was trying to cancel his trade or 
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2 ‘j get his money back. I do remember that he never actually 

3 i' tried to sell his stock. Other than that, I can't put 

ij 

4 ' It Into a package for you, to you see what I mean? 

,1 

5 And I would have to assume that It all happened right 

6 around this time. But If you are trying to pin It down 

I' 

7 i and tell me I did this because I knew that, I really 

ii 

s can't tell you, I remember the Bartep thing, but the 

9 method In which It happened and the times at which It 

10 happened and what pieces of Information I learned first 

11 are very difficult for me to come up with, 

,! 

12 :i Q Do you know whether or not you ever learned 

ji 

13 whether or not the certificates which were obtained on 

14 the trade to execute Mr, Fisher's order were among those 

15 ' lettered or legended stock that you are referring to on 


16 

17 

18 

19 

20 
21 
22 i: 


23 

! 

{! 

24 ij 

JI 


Exhibit 70-B? 

A No, If I understand the question correctly, 

you are saying did I know if any of Fisher's stock was 
legend stock. Is that what you are asking me? 

Q Yes. 

A No. I might put in an aside here, and that 

Is that In those days, as you will remember, there were a 
hell of a lot of falls around an^ I think the whole street 
was having a lot of problems on falls to deliver and falls 

to receive, and It was not unusual to find a fall condition, 
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particularly In ' 69 , when we were having these prohlems, 
and I daresay there were a lot of customers sqawklng for 
delivery of stock, and there were many fails, for a number 


of reasons. 


At that particular time the fall problem was 


affecting practically all of the hduses. Isn*t that true? 
A As far as I know, yes. 

Q Were you Involved In any decisions with 
respect to whether or not to fall an&ther brokerage firm 
for failure to deliver? 


Q Or how about the return to them money for 

certificates that had transfer problems? 

A No. I had nothing to do with that. That 

Is a back office problem. 

Q Were you aware at all at that time of any 
predisposition on the part of Harris, Uphara to avoid 
falling back to a selling broker or returning securities 
to a selling broker? 

A No. We wanted to clear that stuff up as 

soon as we could. We wanted our stock delivered to us 
and our stock delivered out as fast as we could. 

Q But I am asking you whether by clearing it 

up, do you mean clear it up in some way other than 
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6 
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Key 98 

returning It to the broker for money, 

A No, We would have to return It to the 

broker, 

Q Was there any apprehension that you were 
aware of at that time that if one house started failing 
or returning for cash, it could start a snowball going, 
in effect, that everybody might start doing it? 

MR. MC ALLISTER; I will object to the 


10 r 

11 

12 'I 

13 

• I 

14 : 

1 - ii 

ij 

•( 

15 ,| 

17 

18 ! 

19 

20 i 

’j 

21 I; 
;i 

22 ii 


question as Irrelevant, 

THE SPECIAL MASTER; I will overrule your 
objection. 

A I',d say that the problem would exist if we 

got news of a house that is in trouble, 

Q No. I am Just talking about the fact — I 

will start a new question. You have testified that there 
was a major fall problem among many houses. 

A That would be a fair assumption, 

43 , 

Q. And there were situations which under normal 
circumstances might well have called for falling for cash 
or for returning for cash or for buying in. Is this 
true? 
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'I 

9 I 


11 

12 


14 , 

15 '' 

i! 


16 


■! 


17 ; 

li 

18 *■ 
19 


21 

22 i! 

23 

24 

I 

25 II 
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been done, the fact they werenH, an effort was made to 
clear up the transaction over a longer period of time? 

A Everybody was trying to clear them up, 

Q Everybody was trying to clear them up? 

A Certainly. All the firms were trying to 

clear them up. Is that what you mean? 

Q "‘ Yes. 

A Yes. 

Q Was there any apprehension that you were aware 

of of anybody in the securities Industry, particularly 
on the part of people at Harris Upham, where rather than 
try to clear up the transaction, they promptly failed 
them or returned them for cash or bought them In, the 
result might be that in Instances where Harris, Upham, 
let us say, was In a fall position to another brokerage 
house, the same could be done to them and this could 
cause a snowball problem? 

A I really don't think I am competent to 

answer that. It is a cage problem. 

Q I am asking you whether you were aware of 

It. That you are competent to answer. 

A I was aware that we had a fall situation, 

but I was not aware of any snowballing problems In the 

I 

Streets | 
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2 Q Pear. 

3 I A Pear In the Street, no. I don't know what 

;i 

4 ' you mean by snowballing problem. 

r 

j 5 ; Q I will clarify Just what I was referring 

I !i 

■ 6 ,■ to and then ask again the question. What I was asking 

li 

7 ' was this. Were you aware of the fear In the Street that 

i' 

8 I If somebody started to act promptly on falls — 

19 A By buying In? 


Q By buying In, falling, or returning for 
cash, with respect to falls to deliver and with respect 
to transfer problems, there would have been reciprocation 
all over the Street, one house doing It to another, and 
It would have created a chaotic situation? 

A I was unaware of It, but I could see the 

problem that might arise. 

Q You are personally unaware of It? 

A Yes. We were always making our deliveries 

and taking them In whenever we could. We had a problem, 

Q Did you ever hear any discussion of that 


21 I at Harris, Upham? 

)j 

22 j| A No, I don't think In '68 anybody Icnew about 

__ i 

23 j falls, anyway. 
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A 

Q. 


Yes. 


Po you recall sending this Telex, Ebdilblt 


79 ? 


A Yes. 

Q Do you recall what Inquiries you made to 

find out the transfer status? 

A I think Scott Long and I again had talked 

with Bill Smythe on the status of the Bartep. 

Q Can you tell us whether or not that discussion] 

with Bill Smythe had anything to do with acquiring the 
knowledge that was there that you noted on 70-B? 


13 

A 


I can't make a connection between this and 

14 

anything. 



15 

: 


Do you know whether or not the Information 

16 

contained 

on 

70-B was ever known to Scott Long? 

17 

. 

A 


I can't swear to that. In this here, this 

IS 

stuff (Indicating)? 

19 

Q 


Yes, I am talking about the handwritten 

20 

: 

annotations 

on 70-B. 

21 i 

1 

A 


■a 

No. 

22 ‘ 

Q 


In relation now to Exhibit 79 again, will 

7.3 

you tell us 

1 

the substance of your discussion with Smythe 

24 

which led 

to 

this, what he said to you and what you said 

25 

to him? 


1 

j 
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A I am afraid I can't help you on It, 

Q Do you recall the conversation? 

ii 

4 !‘ A No. 

|| 

5 ‘ Q You are Just surmising, then, a conversation 

s 

6 toolK place on the basis of what Is here on this exhibit? 

!' 

7 'i A Yes. 

i| 

! 

8 1 Q Do you ever recall any difficulty you had In 


Q 

contacting Mallett? 

10 

1 A 

I 

No, I don't even recall that. 

11 

i Q 

i 

How did you normally communicate with 

12 

1 

Mallett? 


13 

A 

1 

I usually communicated with him by wire. 

14 

I ' 

\ 

On a Telex, is that what you mean? 


A 

Yes, 

16 

Q 

Did you phone him frequently? 

17 

A 

No, 

18 

Q 

On 79 there Is a reference to the fact that 

19 

the circuits were busy. Would that lead you to believe 

20 

you tried to phone him that day? 

21 

A 

That would be my assumption, I don't think 

22 

our wire 

would have been busy, I would say It would have 

23 : 

been the 

telephone circuits. 

24 

- Q 

Do you know why you wanted to talk with 

) 

25 i 

him? 

! 
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2 

ij 

ii 

■1 

A 

Again, I can*t say I remember why. I assume 

3 

ii 

it was the Bartep. 

4 

I 

Q 

Reviewing 77, 78 and 79* would you say that 

5 


79 Is a response by you to the earlier two? 

6 

'ji 

A 

Yes. 

7 

■1 

Q 

I'Riy did you want him to contact the customer. 

8 


as you Indicate on 79? 

9 


A 

79? 

10 


Q 

The last thing you say on there is "Have . 

:j 


you been able to contact the customer". 

12 

‘ 

A 

Again, I have to rely on what I assume from 

13 

i 

this. But I 

would say we were telling the customer 

r 14 


that the stock Is in transfer and he had to take delivery. 

15 

i 

j 

Q 

Do you know whether or not that information 

16 

<1 

was ever conveyed to the customer? 

17 

i 

j 

A 

No. 

18 

i 

1 

Q 

That is, pursuant to your request. 

19 

1 

1 

1 

A 

No. I don*t even recollect. 

20 

ii 

Ii 

Q 

When you say on Exhibit 79 the stock was 

21 

ii 

In transfer. 

does that refer to being in the process of 

22 


transfer by 

the transfer agent, or merely in your trans- 

23 

*1 

ij 

i. 

fer account? 

• 

24 

Ii 

! 

A 

I would imagine it meant by the transfer 

1 

25 

1| 

agent. It Is 

in transfer. We send it to the transfer agent. 
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1 || Key 10^ 

2 I That Is my understanding of the definition of the-word, 

it 

3 I Q However, you do not have a recoil eqtlon of 

il 

4 ' ■ whether or not it was in fact in transfer? Is that my 

5 understanding of your testimony? 

6 I A You are right, I had no clear recollection 

' i' 

7 ; that It was in transfer, except when I look at this here 

'j 

8 and you ask me whether the stock is in transfer, 

9 Q Prior to this time had Mr, Smythe given 

10 ■ you any information with respect to the contents of 

11 Exhibits 39 , ^3 and 48? 

Ii 

.1 

12 'I A To the best of my knowledge, no, I had 

i! 

13 i received this this morning. I had never seen this before, 

14 The information contained there wouldn’t be — 

15 !j Q Did Smythe tell you anything about the fact 

16 I that there had been rejections by the transfer agent? 

*( 

17 ; A He could have, but I honestly don't recall, 

!' 

18 Q On the basis of what you put into this 

19 telegram here. Exhibit 79 — 

If 

20 j| A Oh, on the basis of what is in the telegram, 

21 i| yes. But on the basis of my recollection, I don’t recall 

ii 

h 

22 j quite as well. 

I 

23 Q What I am wondering about is this. Assuming 

I 

24 I for the moment the documentary evidence in this case 

1 

I already indicates that in fact a rejecti§n had taken place 
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before this date, before February l 8 th, and that Smythe 
knew it, or his department knew It, I am asking whether 
in the process of checking with that department to find 
out the information that you have Included in Exhibit 79 
here you became aware of the fact that the transfer agent 
had rejected the stock. 

A I would say that I became aware that there 

was a fall. That must have occurred in here, 

Q I am not talking about falls, I am talking 

about a rejection by the transfer agent. 


ing that. 


No, I don’t remember the information regard- 


When you would make the inquiry that you 


testified that you made to get the information that you 
put in Exhibit 79, would you address that inquiry to 
Mr. S.mythe himself? 

A Would you say that again? 

MH. FOLEY: Read it, please. 

(Question read.) 

A’ Yes, I would think we would ask Bill Smythe 
what is the status of the Bartep, can you ship it out. 


When you use the word "we, " whom do you 


mean? 


A Scott Long and myself. 
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Q Personally, though. You wouldn't convey 

this Information to other people? 

A We would have probably telephoned Bill 

Smythe, or maybe he came down. I Just don't remember. 

Q Would the request which you would make for 

this information make it incumbent upon Mr. Smythe to 
inform you if in fact the transfer agent had rejected 

the particular securities? 

A Possibly, yes. If he has any indication 

of any fail, of any skulduggery, he is supposed to tell 
us of it. 

Q Apart from skulduggery, you have three 

letters in front of you which have been marked as Exhibits 
39, 43 and 48 which show a rejection by the transfer 
agent of the securities which were originally obtained 
to execute Mr. Fisher's order. What I want to know is 
this. When you made inquiries of Mr. Smythe as to the 
status of the shares in question — 

A You are assuming that. I believe I did, 

but I don't remember the actual instance. 

Q I am assuming vchat? 

A You are assuming I did call Mr. Smythe, 

I can't actually remember the conversation myself. .You 

asked me what I thought I would do in the normal course 
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2 Q Did you know about It, say, two or three 

3 ' weeks ago, that there was a rejection by the transfer 
' agent? 



A Yes, I would say so. 

Q Did you learn of It prior to the Institution 
of this lawsuit? I am thinking through the spring and 
early summer of 1969 . Did you know about It then? 

A I am not even sure the lawsuit was In 

progress. 


11 , 

12 ' 
. { 

13 ii 

14 i 

15 

16 

17 

18 
19 !1 


I' 

20 


21 

22 

23 

2 ^ ;; 

ii 

25 


Q The rejection was February 17 of I 969 . Not 
the rejection. The telegram to cancel, 

A I couldn't tell you. 

Q I am asking you to try and place It In terras 

of time within six months after. 

A I don't think I could do that. I mean I 

can't put a date on It. 

Q Do you recall the circumstances under which you 
acquired the knowledge that the securities had been 
rejected by the transfer agent? 

A No. It could have been Smythej It could 
have been Mallett. It could have been I don't know. 

Q Did that Information, when you did acquire 
It, have any Influence whatsoever In your decision not 
to go along with the cancellation request by the customer? 
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4 

5 ; 

ii 

6 ' 


»l 

tj 

8 'i 

;i 


10 *1 


11 


12 'i 

!l 

ll 


A I can't Bay, 

Q Mr, Key, let me ask you this. On the basis 

of an assumption, assiune that Mr, Smythe had told you 
of this rejection by the transfer agent, and assume that 
you knew that the stock was restricted or non-transf errable 
at the time you had to make the decision about the request 
for cancellation. Would you have decided any differently 
than you did If you had that knowledge then? 

MH, MC ALLISTER: Can you repeat the question? 
MR, FOLEY: I think he understood It, 

MH, MC ALLISTER; I didn't, I want to 


13 Ij 

J 

14 ;i 

ji 

15 i 

i 

laj 

n I 
18 

19 

20 

21 

22 

23 

24 ! 

25 ! 


listen to the question, 

(Question read,) 

MR, MC ALLISTER: Do you understand the 
question? 

THE WITNESS: In other words. If I had known - 
MR, MC ALLISTER: Do you understand the 
question? 

THE WITNESS: , I think so, 

THE SPECIAL MASTER: Off the record. 
(Discussion off the record. ) 

MR. MC ALLISTER: Yes or no. 

A No, I would have behaved In the same way, 

Q You would have decided the matter the 
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3 

4 ij 

5 i: 


8 . 
9 

10 
11 ' 

12 i 

13 i 

14 '■ 

15 

I 

16 I 

‘i 

1? 'i 
18 

19 

20 ;; 

21 i’ 

'I 

ji 

22 j 

23 


24 'I 


25 
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same way you did now and these other considerations 
wouldn’t have made any change? 

A Yes. 

Q Would that decision be any different If you 
learned that a question was raised as to whether or not 
the stock certificates themselves were forgeries? 

A You Just asked me that. Oh, you didn’t 

ask me if they were forgeries. You asked me if they were 
restricted. 

Q I am going further. 

A I don't know. That would be a problem. 

If we knew they were forgeries? 

Q No. If you had reason to question whether 

they were forgeries, what would you have done about the 
cancellation request? 

A I wouldn’t have cancelled it. 

Q What would you have done about it? 

A I think I would have gone into the situation 

a lot more deeply to determine whether they were in 
fact forgeries. 

Q Did you ever learn at any point that the 
question was raised by Mr, Abney, who was the attorney 
for Bartep, with a representative of Harris, Upham that 
there were many shares of Bartep which had been sent in 
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it 

2 I for transfer which were never registered on the books 

3 ■ of the company, and that he had reason to believe that 

i 

4 the particular shares we are talking about here that had 

r 

5 , been purchased for the order of Mr.. Fisher, to execute 

6 the order of Mr, Fisher, were among those securities? 

i' 

7 \ MR, MC ALLISTER: I .will object to the 

i! 

8 Ij form of the question. 

9 ' Read the question back, 

10 'j (Question read.) 

11 MR. MC ALLISTER: I object on the ground 

12 ;j that the question seeks his knowledge at any 


time. 


THE SPECIAL MASTER: I might quarrel with 


the question, I-lr. Foley. It wanders a bit. If you 
tighten It up, the question will be allowed, 

MR. FOLEY: I will rephrase the question. 

Q Were you ever aware of any communications 

with Mr. Abney, as suggested by Exhibits 39* ^3 and 48? 


Q Did you ever hear from anybody what happened 
when an Inquiry was made to Mr. Abney? 


Would It be the duty of Mr® Smythe to make 


those Inquiries, or his department? 
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I don't know. I don’t know how Mr. Abney 


was Involved In this. 


Q You might take a look at the exhibits. 

THE SPECIAL MASTER: Off the record. 

(Discussion off the record.) 

A No. I am unfamiliar with these. 

Q After you became Involved In the matter of 

Mr. Fisher and .his Bartep shares, would you consider It 
the duty of Mr. Smythe, If he learned from Mr, Abney that 
there was a question as to whether or not the shares were 
ever registered on the books of the company, to convey^ 
that Information to you? 

A Yes. I would think he would elth.er come 

to me or the compliance department, which would be 


Mr. Scott Long. 


Q Would that be because either you or the 

compliance department would have particular use for that 
kind of Information? 

A I suppose we could use It, as to whether we 

made delivery of stock or not. But I think anything 
germane to the case or to the problem he should let us 
know about, whether it Is this Instance specifically or 
anything else. 

Q Did you ever receive any Information of 
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that nature through him? 

A This (indicating)? 

Q Not that, I am talking about any informa- 

tion from Mr. Smythe about what Mr. Abney told him or 
what he learned from Mr, Abney, 

A No. 

THE SPECIAL MASTER: We will take a flve-mlnutle 

recess. 

(Recess taken.) 

Q I would like to show you Exhibits 94-A and 

94-B and ask you whether you recall receiving that. 

A Yes. 

Q Does that refresh your recollection at all 

as to whether or not at this time you knew of problems 
in the Bartep stock that are referred to on Exhibit 70-B 
in your handvirltlng? 

A No. 

Q Were you aware of the contents of this 

article, particularly the references herein to some of 
the personalities Involved, at the time you made the 
decision not to go along with the cancellation of 
Mr. Fisher’s sale? 

A You mean did X know of this before that.? 

Q Yes, 
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A Did I know *out the contents of 94-B 

before this date here (indicating)? 

Q No 5 before your decision was made. 

A Before my decision was made to turn down 

the request for cancellation? 

Q Yes . 

A No. 

Q Were you aware at any time prior to receiving 

this newspaper article, 94-B, that theSEC had taken 
action with respect to Bartep shares? 

A No. 

Q At the time you decided not to go along with 

cancellation, do you know whether you knew anything about 
actual or pending SEC action at that time? 

A No. 

Q Do you know whether or not you had any such 

Information at the time you made the writings on 
Exhibit 70-B? 

A No. 

0, VJould you have Included them on there, or any 

reference to the suspension of trading on there, if you 
knew about it at the time? 

A I don*t know that I did know about it at 

the time, and if I had, I am not sure at all that I would 
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have written It on here, I might have written it on 
another piece of paper. 

Q At the time that you decided against can- 
cellation, can you state whether or not at that time you 
knew if you had the ability to cancel, the power to 
cancel the sale? 

A It is a little difficult to answer, because 

you have the ability to accommodate your customer. You 
should accommodate your customer in instances where you 
can, but in this Instance, let's say, where a trade is 
made, there is a contract involved, it seems to me, and 
it should stand. Maybe I am using the wrong word, but 
there is an obligation on the part of the customer to 
honor his obligation to the person he purchased the stock 


from. 


In other words, there is a Quid Pro Quo, 


an agreement between these parties# That is what you are 
trying to say, right? They have an agreement to do 
certain things, and one of them is the agreement to buy 
certain stock. 


Q Is it your understanding of that agreement 

that the other aide has agreed to sell him good stock hnd 

to produce it within a given period of time? 

SCHOrN-GREWEF? 

1 EfiCKMAN ST. NS A' '‘'On .. Y. 'JAK..I /. ~ OAr-CUAV 7-B30ti 

srcN'/rff c anC' n: , r tt.rs 


SA-250 * 




4 

■I 


4 

5 
1 


1 

I 

4 

1 

I 

i 

! 


i 

■3 


\ 

i 

i 

I 




EXCERPTS FROM DEPOSITION OF DEFENDANT, BY ALBERT LENOIR 
KEY, ON APRIL 17, 1972 


1 

2 

3 

4 

5 

6 

7 

8 
9 


II 

II 

i 

I- 


!i 

i' 

i| 

.1 

i! 


10 


11 


: 

I 

17 

‘t 

18 ' 

19 

20 

21 

“I 

23 

24 !’ 


!l 


25 


Key ll6 

A Yea. 

Q Would that also Involve the obligation on 

the other side to deliver good stock within a given period 
of time? 


A To deliver good stock? I would think yes. 

Q Good transferable shares. 

A Yes. 

Q At the time that you decided not to proceed 

with cancellation, did you make any inquiry as to whether 
or not these terms had been lived up to by both sides? 

A No. 

Q Were you in possession of any knowledge or 

any information, other than merely the execution date of 
the original trade, which led you to conclude that rather 
than accommodate your client, to use your words, you would 
reject the attempt at cancellation? 

A No. 

MH. FOLEY; Off the record. 

(Discussion off the record.) 

Q After you sent Exhibit 79 to Mr. Mallett, 

did you continue to hear from him with respect to 
Mr, Fisher and his Bartep shares? I would like to show 
you Exhibit 89. * 

A Did I talk to who? Smythe? 
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Key 117 

THE special msTER; You better have the 

question read back, Mr. Key. 

(Question read.) 

A Well, Exhibit 89 would Indicate I did 

hear from him afterwards. But In point of remembrance. 

It Is difficult to say yes^ I do remember speaking to 
Mallett on the telephone, 

Q Do you ever recall any change in the status 

of things? In other words, Mr. Fisher still demanding 
his cash and Harris, Uphara still Insisting on going 
through with the transaction? 

A No. 

Q After you and Long had your initial discussions 

In the course of which the decision was made not to per- 
mit cancellation, did you and Scott Long thereafter both 
stay In touch v/lth this situation? 

A I think I did. I can’t speak for Scott, 

Q Did you stay In touch with him about It? 

A I would assume I did, yes. 

Q Do you know? 

A I don't know for sure. I don't know how 

long It dragged on. It went on quite awhile, 

Q Did you become avmre at some later date 

that there was difficulty In transferring the shares | 
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that were 
A 
Q 

rec elvlng 
A 
Q 


In question? 

I could have been, but I don't know. 

I show you Exhibit 90-A. Do you recall 
a copy of this coraraunlcatlon? 

Would you repeat the question, please? 
Do you recall receiving a copy of this 


communication? 


A No. 

Q Were you privy to any steps that were 

taken with the transfer agent or anybody else Involved 
in obtaining transfer of shares for Mr. Fisher? 

A No. 

Q Were you aware of any problems in relation 

to the account of r4r. Bernard Miller? 

A No. 

Q Is the name of Gus Rublno at all familiar 

to you? 

A No. 

Q Were you aware at any time that the shares 

originally obtained In execution of the order placed by 
MiT. Fisher, those shares which were received Into Harris, 
Upham, ultimately went to another customer, after trans- 
fer? 


A I did not know this. 
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Q Is it your testimony that you have no 

■3 

recollection of ever receiving a copy of Exhibit 90-A? 

A Yes, it Is* Again, I am relying on memory 

here. I am not making a catagorlcal statement I never 
saw it. But to the best of my knowledge, I do not recall 


it, no. 


In the process of preparing for .this 


deposition, did you look through your files and records 
to see if you had any information you could use? 

A I went through all my files prior to this. 

I ]fient through an over-the-counter file that I have and 
I have nothing in there, 

Q This is a file you maintain for yourself? 

A Yes. 

Q Do you maintain . any other records, such as 

diary entries, or anything of that sort, to show what 
your activities are? 

A No, I do not. Telephone conversations, 

that sort of thing? 

Q Yes, 


out? 


Do you keep copies of the Telexes you send 


A I did then, but I don't now. This would 
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1 j| Key 120 

i| 

2 !] have been in my file (Indicating). 

!| 

r 

3 t Q That's referring to 70- A and B? 

4 i* A Yes. I assume It came from my file. The 

I 

5 written ones I would assume came from my file. 

.1 

6 ,1 Q And you have examined that and you do not 

7 ' find any reference, for Instance, to 90-A? 


Q Or you do not find any reference or you had 

no prior knowledge with respect to these Exhibits 39# ^3 
and 48? 


Q You never saw those before, either? 

A I have never seen these before, no. 

Q Or copies of them? 

A Or copies of them. 

Q And you never saw any documentation that 

would Indicate to you that there had been rejection by 
the transfer agent of the securities that had been pur- 
chased to execute Mr. Fisher's order? 


A No, not that I recall. 

Q Subsequent to, say, March 1st, or subsequent 

to February 17th and after the original decision was 
made by you In discussion with Mr, Long not to permit. 

cancellation of Mr, Fisher's order, did you and Ivlr. Long 
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:i 

Key 121 



•2 

^ 5 

1 

have subsequent conversations with respect to the problem 



.i 

3 • 

of Mr. Fisher and his Bartep shares? 



4 i 

MR. MG ALLISTEH: Off the record. 



5 

(Discussion off the record.) 



6 ii 

1' 

A Again referring to this, I would assume 



it 

i 

7 ; 

we must have met a couple of times. But as far as my 



8 

recalling those Individual Instances, It Is one blur. 



9 

It could have been one meeting. If you know what I mean. 



10 ; 

I think we met mcBS than once. 



11 : 

Q Can you give us the substance of what was 



12 

discussed at these meetings? 



13 ] 

A I think whether we should deliver the stock. 



1 

14 , 

Excuse me. That's wrong, vmether we should cancel the 



15 ' 

,i 

trade or not. 



ji 

16 ! 

Q Did you have any additional Information at 



,1 

17 

li 

any time to use as the basis of your discussion with 

i 


•| 

18 1 

Mr, Long? 



19 

A No. 



20 ! 

1 

j| 

Q In other words, you never learned anything 

i 


21 ? 

it 

that would add «— 



ii 

22 ■ 

1 

A The customer was screaming, I know that. 



! 

23 1 

1 

Q V/ho told you? 



24 1 

A Mai Lett. 



25 i 

I; 

1 

Q Mallett, then, was at this point telling 



H 

li 

i 
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ii 

2 ,i you that the customer was pressing for his shares. Is 

3 ' that right? 


4 " 

5 ' 

6 ; 


6 

9 

10 

11 

i 

J 

12 ■ 

13 : 

t 

14 ’ 

15 :i 

17 

t 

Ii 

18 'i 

19 

20 'I 

f 

21 i: 

tj 

!j 

22 ^ 
'i 

}i 

'I 

23 i! 


24 11 

r I, 


25 


A Yes. 

Q Did you ever have any discussion with any- 

body subsequent to the original decision about not 
cancelling on the possibility of falling for cash, re- 
turning for cash, or buying in these securities? 

A No. 

Q Who la responsible for buy-ins? 

A I don't know who is responsible for buy- 

1 ns at that time. 

0, You never heard any discussion at all about 

it in the context of these shares? 

A No. 

Q I would like to show you Exhibit 96 and 

ask you do you recall receiving it and what did you do 
about it. 


A I recall having received it. 

Q Does this refresh your recollection as to 

whether or not you ever knew about an attempt that was 
made to ship securities in Street name or in Mr. Fisher's 
name to the Commercial Bank in Miami, Florida? 

A No. 

Q Or any other bank? 
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Q Gan you testify what you did as a result 

of receiving this Telex? 

A Only that Mallett wanted to have the stock 

shipped and we were having difficulty with transfer. 


You knew then you were having difficulty 


with transfer? 

A 3/21. Well, I can't say that as a result 

of this that — I would say as a result of this I would 
have knov;n of the difficulty, 

Q Can you describe the difficulty you had In 

transferring It out? 

A No, I can't. We had lots of difficulties. 

Q Did you know at this particular time that 

there was a suspension of trading by the SEC? 

A I only assume that I did, because I gather 

that the date was prior to this. But no, I am not even 
sure of that In my own mind. 


This Exhibit 96 was addressed to you, was 


It not? 


A Yes, It was. 

Q I show you Exhibit 97. Exhibit 97 on Its 
face appears to be a response to Exhibit 96 . However, 

it was Sent by Scott Long. This would Indicate to me 
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1 I Key I 2 k 

^ 1 

ii 

' 2 ii that you and Scott Long had a discussion about Exhibit 96. 

'I 

j. 

3 !! A Yes. 

4 ' Q Do you recall that discussion? 

,1 

5 i A No. 

li 

5 : Q Do you know whether or not any additional 

7 Information was obtained then as to the transfer status 

8 of Bartep? 

9 A No, 

10 i Q Do you know what the basis was for Mr. Long's 

11 statement that we do not have five thousand to ship In 

12 Street name to the bank? Did he check to find out, or 

r, what? 


14 

15 


U; 


17 



20 



A I don't know, 

Q Were you aware of this response to Scott 

Long, from Mallett responding to Exhibit 97 ? 

A No. I have seen It, but I don't remember 

this specifically. 

Q Can you give us an Indication of how long 

ago you saw It? 

A A couple of days ago. 

Q In other words, It was prior to very recent- 

ly. You were unaware of It? 

A I could have seen It, but I don't remember 

It. 
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2 I • Q There Is something about this that I would 

3 like to ask you. You will recall testifying here a 

4 couple of times today that to the best of your knowledge 

5 ' at no time after February 17 did Mr. Fisher indicate that 

6 he wanted anything else other than cancellation of his 

i; 

7 ’ order. 

8 i A What was that question again? 

9 i! Q Do you recall testifying that Mr. Fisher's 

10 position as of the 17th of February was that he wanted 

11 to cancel and get his money back? 

12 ; A No. He wanted to have the stock shipped 

't 


13 , 

14 : 

15 

16 

17 ■! 

18 i| 

19 

20 

21 I 

7*) '' 

“j 

25 


P 


to him or cancelled. 

Q Is that what he said in his telegram here? 

I show you Exhibit A again. 

A That he didn't want the stock? 

Q I show you the telegram. 

A All right. 

THE SPECIAL MASTER? Do you want to 
clarify the record? 

Q On the basis of examining Exhibit A, can 

you improve your recollection at all as to what 
J4r. Fisher wanted? 

A Yes. This is what he wanted, 

Q He wanted his money back, is that correct, 
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and he wanted to cancel the order? 

A He didn't say that here. Yes. He cancelled 

the five thousand-share order and "return total money paid 
for same." Correct? 

Q On Exhibit 98 over here, Mr. Mallett for 

some particular reason seems to be discussing shipping 
five thousand shares. Did you ever become aware that 
Mr. Fisher changed his position? 

A No, 

Q You never heard of it before? 

A I don't quite see what you are driving at. 

Q I am Just wondering whether you know any- 

thing that would be helpful in explaining this. 

A No. 

Q Were you aware of any subsequent efforts 

that Involved Scott Long and/or Mr, Smythe to obtain 
transfer shares to Mr. Fisher's name or to Street name for 
delivery to Mr. Fisher? 

A No. 

Q You Just were unacquainted with any efforts 

in that direction? 

A I don't recall. 

Q Were you acquainted with any subsequent 

efforts that were made by Mr. Smythe 's department to have 
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your Florida office contact the attorney for Bartep or 
the selling brokers in this Instance to try and obtain 
any clarification of any transfer problems? 

A I knew nothing about it. 

Q I would like to show you Exhibit 102. This 

once again Is a Telex from Mr. Maliett to Mr. Long 

reflecting something of a change of instructions. Do 
you know anything about it? 

A No. 

0 Did you ever see it before? 

A I don't think I ever saw this before. 

Q Did Mat Smith get Involved in any of the 

discussions you had with Mr. Fisher about Bartep? 

A To the-best of my knowledge^ he didn't. 

To the best of my knowledge, I don't know that he was 
involved in it, 

Q Do you ever recall a statement being made 

by Mat Smith that it would be best for Harris, Upham 
to get rid of the Bartep securities, to get out of the 
situation? 

A No, I don't. . 

Q Do you ever recall anybody making a state- 

ment to that affect? 
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Q Were you aware of any attempt that was 

made by Harris, Upham to have the shares or part of the 
shares which were originally acquired in execution of 
Mr. Fisher's order returned to selling brokers through 
the bank that dealt for '^he selling brokers in New York, 
American Bank & Trust Company? 

MH. MC ALLISTEHs I object to the form of 
the question. I think it is a ralscharacterizatlon 
of the evidence. 

THE special MASTER; Why don't you have it 
read back, Mr. Foley, and see if you want to 
clarify it, 

(Question read.) 


MR, MC ALLISTER: There was only one selling 


broker. 


MR, FOLEY; Broker or brokers. 


Mr, Key, I would like to show you Exhibits 


108-A, 108-B and 108-C, In particular, I would like to 
direct your attention to 108-B. Can you tell us what 


the form is? 


This is a cage’ instruction of some sort. 


It is not familiar to me. 



Q You are not familiar with the form, or what 
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il 

'2 ij It is used for? 

3 '' A No. 

I' Q I would like to show you Exhibit 105 and 

5 direct your attention to the last sentence, and this pur- 

6 ports to be a message sent from Srnythe to Mallett. M.E.S 
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'I 


iO 
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that's Mat Smith, isn't it? 

A I would assume so. That's his designation. 

Q In Harris, Upham, M.E.S. are the initials 

that identify Mat Smith? 

A Sure, just like A.L.K, might identify me, 

or Al Key, actually, they call me most of the time, 

Q You don't know of any other M.E.S.? 

A No. 

Q Were you aware of the fact that Mr. Smith 

stated what he is credited with what he is stating here? 

A I do not. 

Q Were you ever aware of any discussion to 

fail stock for money, Bartep shares for money, back to 
Shenin? 

A No, As I explained earlier, I am sure I 

must have been aware we had difficulty transferring the 
stock. But on top of that, I v/as not aware, or at least 
I don't recall I was aware, of the reasons for it. 

Q As far as you are concerned, on April 19th 
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the position still was, as you had decided, that a can- 
cellation of the order there would not be? 


that. 


changed? 


A decision had been made well prior to 


Well prior to that, and it had not been 


Q Did you know anything about efforts that were 

being made to obtain releases on certificates, which 
is referred to in Exhibit 105? 


Q Did you ever become aware that the transfer 

problem, whatever it was on these shares, was ever 
resolved at any time? 


Q On several of the exhibits that you have 

seen here there is reference made to shipping securities 
in Street name or in the customer’s name during March. 

At any time thereafter did you become aware — 

A At any time when? 

Q Say after the 1st of March; did you become 

aware of any steps taken by Harris, Upham to replace the 
shares which they sought to have transferred for delivery 

to Mr. Pisher by other shares, to replace those shares 
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Key 131 


•t 

1 

with 

other 

shares? 

-> 

3 


A 

No, I was unax'jare of anything of that sort. 


4 


Q 

As far as your recollection la concerned. 


5 

were 

shares 

ever shipped to Mr. Fisher? 


6 

! 


A 

That is a fair question. Yes. 


7 ’ 


Q 

Ultimately? 


8 ' 


A 

Were they finally shipped to him, I don't 


9 

know. 




10 



MR, FOLEY: Off the record. 


11 



(Discussion off the record. ) 


12 i 



MR, FOLEY: Subject to the fact that this 


n 


witrsess and several others v;ho have appeared 


14 


have 

been unable to furnish Information that 


15 


we had hoped to obtain from them, I would terminate 


16 , 


this 

• 

examination now subject to ray Intention 


17 


to examine the transcripts, which are lengthy. 


18 

.1 


and decide where the holes are and how we will 


19 |j 


go about completing the Information we need. 


•'1 

20 ,i 
•1 



THE SPECIAL MASTER: Do you have any 


21 ji 


questions of this witness, r4r. McAllister? 


22 

:i 



MR. MC ALLISTER: No, I don't, Mr. Galgay, 




and I 

consider the deposition of Mr. Key closed 


.( 

24 :i 

1 


for that reason. 


•i 

25 



THE SPECIAL MASTER: I understand what 
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APPEARANCES; 


4 
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7 
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New York, New York 

BY: Messrs. KAPLAN KILSHEI14ER & FOLEY 

122 East 42nd Street 
New York, New York IOOI 7 
BY; DERMOT G. FOLEY, ESQ. 

AIAN HARRIS, ESQ., 

Of Counsel 


10 

11 

12 

13 


Messrs. GIFFORD WOODY CARTER & HAYS 
Attorneys for defendant 
One Wall Street 
New York, Hew York IOOO 5 
BY; MICHAEL J. McALLISTER, ESQ., 

Of Counsel 


14' 


Also PRESENT; 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


SCOTT LONG 


oOo 

THE SPECIAL MASTER; Are there any more 
documents being produced thlsnorning? 

MR. McALLISTER; The documents have been 

produced — 

THE SPECIAL MASTER: At the last hearing or 
since the last hearing? 

MR. McALLISTER; Since the last • hearing or 
COAAMtRCE REPORTING CO. 

V50 NASSAU STREET. NEW YORK, N Y. 1Q03B • WOrIh 4-356; 
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maybe even prior thereto. I have forgotten. 

In any event, Mr. Foley has seen the originals 
in each Instance and he has had copies. The last 
three documents that were produced were wires and 
they were produced at the last hearing before you. 

THE SPECIAL MASTER? No documents have 
been produced subsequent to that time? 

MR. MCALLISTER: No, sir. 

MR. FOLEY: They were produced up here 
the last time, right? 


12 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 


MR. MCALLISTER: That's what I Just said. 

I understand the reason for Mr. Key's 
return is that there was a number of wires from the 
unexecuted and trafELc files from the OTG department 
which had not been produced prior to Mr, Key's 
deposition. 

THE SPECIAL MASTER: All right. 

MR. FOLEY: Excuse me for a moment. I am 
trying to locate those other documents, my 
copies of them, 

MR. MCALLISTER; Off the record. 

(Discussion off the record.) 

THE SPECIAL I4ASTER: Are you ready to 


25 


proceed? 


, COMA4ERCE REPORTING CO, 
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MR. FOLEY: Yes. 

THE SPECIAL MASTER: Mr. Key, when you 
were first here for a deposition you were put under 
oath, do you recall? 

THE WITNESS: Yes. 

THE SPECIAL MASTER: This is a continuance 
of that deposition. You are still under that oath 
and it is still binding on you. Do you still 
understand that? 

THE WITNESS: Yes. 

MR. FOLEY: We are here this morning to 
resume the deposition of Mr. Key because of the fact 
that after the conclusion of the last day v;lth 
Mr. Key, Mr, McAllister informed me that a further 
search had been made and additional documents located 
which have — with respect to which Mr. Key could possi- 
bly give testimony. Therefore, Mr. Key has been 
asked to return for the purpose of examining these 
aspects. 


ALBERT 


LENOIR 


KEY, 


previously 


sworn, resuoied the stand and testified further 


as follows: 


EXAMINATION BY MR. FOLEY: 
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8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 


>!< * >!« 

Key 152 

Off the record. 

(Discussion off the record.) 

Q Mr. Key, would you identify the first document? 

A The document says it comes from Fort Lauderdale 

and it’s an order to buy a hundred Bartep Industries 

at five and three-quarters* 

MR. FOLEY: May we have it marked, please. 

(Telex dated 10/25/68 marked 
Plaintiff’s Exhibit 131 
for identification as of 
this date.) 

BY MR. FOLEY: 

A I have another one. 

A This is a wire to Mallett, Florida, dated 

October 30, signed by me. 

MR. FOLEY: May we have it marked, please. 

(Wire dated October 30, 
1968, marked Plaintiff's 
Exhibit 132 for identifica- 
tion as of this date.) 

BY MR. FOLEY: 

Q Was it your practice to keep an eye on changes 
of activity in particular stocks? 

A Yes. 

Q Was there any particular reason for this? 

In other v;ords, what were you looking for or why 
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6 
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did you do It? 

t-m. MCALLISTER j I will object to the form 
of the question. 

MR. FOLEY! Off the record. 

(Discussion off the record.) 

THE SPECIAL MASTER: I will allow the 

question. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

' 20 
^ 21 
22 

i 23 


Mr. Key, I overruled your counsel's 
objection, so would you kindly answer the question. 

THE WITNESS: Would you repeat the question 
for me, please. 

MR. FOLEY: Please read It from the | 

record. 

(Question read.) 

THE SPECIAL MASTER: That question was 
in connection with Plaintiff's Exhibit 132? 

MR. FOLEY: Yes. 

A We were looking for cases of unusual activity 
or--unu8ual activity, any concentrations, any concentra- 
tions of buying any large blocks. We like to know — we 

I 

like to have some explanation as to how they took place and 
why. 




( 




24 


ZD 


Q Is it true that any particular change in the 
activity — the trading activity of a particular stock 



SA“27i 


EXCERPTS FROM DEPOSITION OF DEFENDANT, BY ALBERT LENOIR 
KEY, ON JUNE 9. 1972 




5 * 

4 



Key 154 

sometimes can be an Indication that there might be a- 
problem that would need attention, maybe even a problem 
with relation to manipulations or compliance problems 
or something, and a change in activity in the stock is 
sort of an indication to you that this is something to 
watch out for? 

A Yes, it would be, 

Q Would the fact that you notice anything such 
as that lead you to sending out a telex, such as this 
Exhibit 132? 

A It could, yes. 

Q Would you say now that that in fact is what 
the nature of your curious Ity was that caused 
this very telex to go out? 

A A change in activity? 

Q The change in the activity caused you to 
wonder whether or not it was a problem that should be 
explored, the possibility of a problem anyhow? 

A Not necessarily. 

Q In sending out this telex, was that among your 
concerns, the possibility of a problem? Not that you 
knew of a problem, but the possibility of one. 

MR. McAllister : Asked and answered. 

A You are changing the form of the question. 
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Q I am. 

A Well, do you want to know why I sent out the 
telegram? 

Q Yea. 

ICR. McAIXISTER: Asked and answered. 

A I sent out the telegram because I noticed that 
there was — as I recall, there was a sizable block 
Involved. 

Q That's true. You did give that answer before, 
but now I am wondering about what that indicated to you 
in this instance that led you to conclude that you 
needed information, W'hat you wanted to know or what j 

you wanted to avold--you had a reason. You Just didn't | 
do it automatically. 

A This was a normal procedure that we followed — 
at least that I followed in the over-the-counter 
department. We received over-the-counter runs which I 
would go over and if I savf anything that looked odd or 
I saw any concentrations of buying or anything that looked 
like a stock was being tipped or touted, I would wire 
the offices involved as a matter of routine to determine 
whether there was any — there vias anything unusual about it. 

i 

Q Essentially, would it be correct to characterize ■ 

I 

it a little further to say you wanted to find out if 


COMMERCE REPORTING CO. 
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there was anything In particular wrong or potentially 


wrong — 


Yes. 


Q —in the trading pattern of this stock, not neces- 
sarily what your firm was doing, but Just where you stood? 

A Not the pattern, but whether there was anything 
wrong with the purchase or the size of the block. 

Q Consequently, for purposes of avoiding 
potential problems, as I understand It, then-- 

A Yes. 

Q --you felt it was advisable for you to get 
Information such as that which you requested In this 


telex? 


Yes. 


Q Did you get an answer to this telex? 

A I don't recall. 

Q Did you keep a record of this telex at the time 
that you sent it? 

A I don't recall. 

Q Did you, having sent out a telex such as this 
for the purpose of avoiding potential problems, did you 
follow up on It In any way to see whether or not you 
were going to get an answer or why you didn't get an 
answer If in fact you didn't get an answer, things Ilka 

CQMM3RCE REPORTIMG CO. 

150 NASSAU SrRHET, WVJ YORK, N Y. 10030 ■ WOrth <1.3£<i.7 
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4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2 -^ 


that? 

A I don't recall. 

MR, FOLEY* Mr. McAllister, has your 
examination of the files produced anything that 
would indicate a response to this telex? 

MR. MCALLISTER: Neither the Miami Beach 
office nor the main office warehouse searches 
have produced any such response 

Q On the assumption, then, Mr. Key, that you did 
net get a response to this particular situation — to 
this telex, rather, Exhibit 132, is it true, then, that 
the status, both before and after you sent this telex, 
remained one wherein the trading activity of the stock 
was such that you were aware of the possibility of a 
potential problem and that in the absence of any response 
to this telex, remains the situation? 

A No, 

Q What changed it? 

A It wasn't any — as I recall there was not any 
trading activity or trading pattern to the stock. This 
involved — 

Q The telex refers to activity, 

A As I recall — that was a form that I — more or less 
a routine form that I would use. If I saw a ’large block 

i|! *1^ 
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2 

something that — some handwriting with Arnie's name 

' 

3 

J 

on it . 


4 

Would that be a responding telex that should 


5 

have been sent back or what? 


6 

A Yes. I would think that, "They can't locate 


7 

• 

any market, Arnie," would have probably been sent to 


8 

Mallett, Florida, I can't say for sure but that's what 


9 

I would surmise. 


10 

MR, FOLEY: I have not been able to locate 


11 

any such telex among the documents that you have 


12 

produced. 

i 

13 

MR, McAllister: The wir^ as it would have 

. 


14 

arrived in Miami, would not have been retained. They 


15 

did not have a retention policy for such wires — 


16 

MR. FOLEY: In Miami? 


17 

• MR. MCALLISTER: In Miami, except as the 


18 

RR chose to keep such wires. We made a search and 


19 

there was no such wire. With regard to the New York 


20 

side of the wire, this is the original and it would 


21 

be the only such document. 

' 


22 

Q When this went through your telex computer, 


23 

presumably the only place, then, where a copy of the 
. 


24 

! 

j responding telex could be found would be in the duplicate 


25 

i 

j that you retained in New York of what went through your 


, 

pcpnr-TiMrt rn 
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2 

computer. Is that correct? 

3 

THE WITNESS: It would be oti the over~the- 

4 

counter — 

5 

MR. MCALLISTER: This is the original. 

6 

MR . FOLEY : I am talking about the 

7 

response. 

* 

8 

MR. McAllister : Response to what? 

9 

MR. FOLEY: There is an indication on 

10 

here that a message was sent back to Florida. 

11 

MR, MCALLISTER: I'm sorry, I didn't 

12 

understand. Do you mean a response from Chicago 

13 

or LA? 

14 

MR. FOLEY: From Arnie. j 

15 

MR, McAllister : That is the message. 

16 

"Miami. Cannot locate any market, Arnie." 

17 

MR. FOLEY: We assume that was sent. 

18 

MR. McAllister; That is correct. 

19 

MR, FOLEY: And you tell me Florida would 

20 

not keep their copy, once they get it down there 

21 

they would dispose of it? 

22 

MR. MCALLISTER: That's correct. 

23 

MR. FOLEY: The telex went through the 

24 

telex computer systeia and went down there, 

1 

25 

MR. McAllister : That is correct, i 

1 

j| 

li 

t\t s); }|s 1 

COMMi'SCi. . ,NG CO, i 
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Key 180 

A I am sure that we could produce one, yes. 

Q Where would It be? 

A As I was telling you, our procedure would be to 
take thb order with the notation on it, "Cannot locate 
market," stamp it at the top of that, "Return to OTC," 
send it on our belt down to the telegraph operator, 
who would pick it out, send the telex and then put it 
back in and send it on the belt back to the over-thC" 
counter department. 

Q What would they send back to the over-the-counter 
department, this plus the response? 


13 


14 

15 

16 

17 

18 

19 

20 
21 
22 
23 



A No. They Just send back this. This is what 
they wanted back, this exhibit. 

Q V/here would you go in Harris, Uphani to find 
the printed telex that was sent. If indeed one was? 

A VIell, usually we keep — I think this was the 
case at that timG--a spool of the traffic that has taken 
place — that took place that day, 

Q In other words, of everything that goes through 
the computer or through the telex? 

A Through the telex, yes. I would assume that we 
would have some reference to it on there, 

Q So you would have a roll that would have copies 
of what went in and out on the telex system? 
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Key 101 

A We should have, yes. 

THE SPECIAL MASTER: May I Interrupt? 

MR. FOLEY: Off the record. 

THE SPECIAL MASTER: Off the record. 

(DlBcusaion off the record.) 

MR. FOLEY: Our off the record discussion 
indicated that in February of I 969 a separate 
dally roll of copies of the telexes sent out from 
the OTC department is believed to have been kept 
and this is sometimes referred to as a retrieval 
roll for the day. 

In addition to that, there was a second 
retrieval roll, v/hich constitutes copies of all 
telexes that went through the telex system. That 
also is maintained on a daily basis. If the response 
that is indicated on Exhibit 14? ever was sent, as I 
understand jt now, the only place that copies of that 
response, of the printed response, can be found would 
be on either or both of those retrieval rolls that 
we have Just described. Is that correct? 

MR. MCALLISTER: Do you want rae to 
respond to that? 

MR. FOLEY: Anybody. Yes. 

MR. McAllister : as far as copies are 
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concerned, yes. But as far as originals are 


concerned, no. 


MR 4 FOLEY: The original, whatever it 


was, went to Florida and was not retained, is that 


correct? 


MR. MCALLISTER: The original, as I under- 


stand the concept of original, is the document that 


was Just produced and marked. 


MR. POIEY: The original printed telex 


is the one that I am referring to. 


MR. McAllister ; Let's put it this way. 


A printed document doesn't go through the air from 


New York to Miami. A machine types out at that 


end a third copy . Wiiether it's an original or not 


I don't know. 


MR. FOLEY: Mike, the telex that went to 


Miami had the time and date stamped on it, 


MR, MCALLISTER: Right. 


MR, FOLEY: Does this? 


MR. MCALLISTER: It has— 


I4R. FOLEIY : It doesn't have a time and a 


date the same way as the one that went down there. 


Does this show when it was sei^ what day, what time? 


MR. McALLISTER: The normal business practice-- 


COMM2RCE 1 3 CO. 
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1 

Key 195 


2 

BY MR. FOLEY; 


3 

Q On Exhibit 153 which has Just been marked. 


4 

could you identify for us who is — 


^ 5 

MR. FOIEY; Mike, you might know this. 


6 

i 

Who was account number 6827 ? 


7 

MR, MCALLISTER; In what office? 


8 

MR. FOLEY; 153* It's in Lauderdale. 


, 9 

This is one of the mystery accounts, as I understand 


10 

1 

it, by the way. 


1 11 

MR, McAllister ; Leave a space there. 


12 

Dermot . 


13 

THE SPECIAL MASTER; He said leave a 


^ 14 

< 

space. Let’s go on with the next one. 


j 15 

MR. FOLEY; Leave a space and they will 


1 16 

J 

fill in the answer. 


1 17 

A 


j 18 

.1 

Q I would like you to identify this. 


1 19 

A This is a wire from the Miami office to the 


1 

over-the-counter department . 


w 

1 21 

J 

1 22 

■‘1 

3 

Q What's the date? 


A Dated 2/13/69 j which says, "Arnie, I understand 


1 

there is a market of Bartep made by Wesco quoted 6 / 7 .” 


1 -4 

t 

Q Is that your handwriting on there? 1 

! 

1 

1 

A No, it's not. ' 

1 
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Q Do you know whose it is? 


Q Do you notice on the righthand side there are 
two names in handwriting, Arnie and Dugan? 

A Arnie and Dugan. 

Q Do you know whether or not this is Hr. Dugan's 
handwriting? Would you recognize it? 

A I don't know. 

Q Would you recognize his handwrithg? 

A No, not necessarily. 

Q However, it is not yours? 


No, it's not mine. 


(Telex dated 2/13/69 marked 
Plaintiffs Exhibit 158 
for identification as of this 
date . ) 


MR. FOLEY t The next two are two telexes 

ordering the sale — ordering sales. The first is 

February 13 from Miami ordering "Sell 500 Bartep at 

6," and the next is the following day, February l4, 

from Miami, "Sell 500 Bartep at 6." 

(Telex dated 2/13/69 marked 
Plaintiff's Exhibit 159 for 
identification as of this 
date.) 

(Telex dated 2/14/69 marked 
Plaintiff's Exhibit l60 for 
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Key 197 


' 2 

Identification, aa of this 


3 

date , ) 


4 

MR. FOLEY: In the interest of saving 


5 

time, I would like to ask you — you will note on 


6 

159 there is some more handwriting which I take it 


7 

indicates the posBlblllty, probability or a likelihood 


8 

that a response as worded in handwriting on here 


9 

was sent to this Exhibit 159 , I would like Just to 



10 

agree with you that our colloquy testimony, as 


! 11 

relevant to originals and copies of such responses in 


: 12 

past exhibits this morning, is equally applicable 



1 13 

to this and we will not go into it in any further 



i 14 

i 

detail. 



1 

! 15 

MR. MCALLISTER: Yes. 


! 16 

A This appears to be a wire sent to the Miami 


■' 17 

office from the over-the-counter department dated 


18 

February l4, I 969 , from Jim OTC. 


19 

Q Who is he? 


i 20 

A I don't know. I couldn't say for sure who this 



21 

Jim is. 


: 

22 

MR, FOLEY: Can we mark it? 


‘i 

1 

23 

(Telex dated 2/14/69 marked 
Plaintiff's Exhibit I 6 I for 



24 

identification as os tls 


] 

25 

date , ) 

' 

• 

1 
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Key 201 

MR. FOLEY: Here we go back on the record. 

A handwritten instruction for a wire 

presumably. The time stamp is March 6 at 9*35 a.m. 

from Lobe to Mallett in Florida, 

(Wire dated March 6, 19^9 »• 
marked Plaintiff's Exhibit 
167 for identification 
as of this date.) 



MR. FOLEY: You can identify the next 


one. 


THE WITNESS: I have a wire from the 
Lauderdale office to CRD. 

MR. FOLEY: Who is that? 

MR. MCALLISTER: I will stipulate 
it means cage. 

MR. HARRIS: You said Lauderdale office? 

THE WITNESS; Excuse me. I mean Miami. You 

are right. 

MR, MCALLISTER: I'm sorry, I withdraw that 

comment . 

THE WITNESS: It says "Lobe" — 

MR. MCALLISTER; Don't read it. It speaks 
for itself. Just give us the date. 

THE WITNESS; 3/6/68. 

Q There is some handwriting on that? 
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2 

A Yes. 


" 3 

Q Can you identify who wrote it? 


4 

A No. 


3 

Q Do you recognize the name Jerry Boucher? 


6 

A Boucher, yea. 


7 

Q Who is he? 


8 

A He is an officer of the firm. 


9 

Q What office did he hold at the date of that 


10 

telex, do you know? 


11 

A I think at that time he was an executive vice 


12 

president of the firm. 


13 

Q What is he today? 


14 

A Executive vice president of the firm. 


15 

Q What did he have to do with Bartep or with 


16 

Fisher? 


17 

A I helleve at that time he was the supervisor 


18 

officer for the Miami office. 


19 

Q In the process of the discussions you had at any 


20 

time respecting the Fisher account and Bartep shares, did 


21 

you ever discuss this matter with Mr. Boucher? 


22 

MR. McAllister ; I object to the question 


23 

as to any time. 


24 

Q Any time from October of I 968 through, say, through 


25 

1969 , and exclude from your answer any discussions in the 


} 
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2 

presence of lawyers. 

3 

MR. MCALLISTER: I will object to that 

4 

as being after the complaint. 

5 

THE SPECIAL MASTER; Why don't you rephrase 

6 

the questtoi, Mr. Foley. 

7 

Q Did you ever discuss Bartep or Fisher with 

8 

Mr. Boucher? 

9 

THE SPECIAL MASTER: Between the date 

10 

of the — 

11 

MR. FOLEY: Yes. 

12 

THE SPECIAL MASTER: Between what? 

13 

MR. F0I£Y: From October of '68 

14 

through 1969 . 

15 

MR. MCALLISTER: I will object to the 

16 

form of the question as it seeks information after 

17 

the complaint was filed. 

18 

MR. FOLEY; It doesn't seek any — 

19 

THE SPECIAL MASTER: I will allow it. 

20 

Q Would you answer it? 

21 

A I don't recall speaking to Mr. Boucher. 

22 

Q Have you any reason to believe that Mr. Boucher 

23 

has any Information about the account of Fisher or 

24 

the problems of Bartep during the period that is the 

25 

I subject of this law suit, October of '68 through I 969 ? 
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Key 204 

MR. MCALLISTER: I will object to the 

form of the question. 

THE SPECIAL MASte: I will allow It. 

THE WITNESS: Could you repeat 

It for me, please. 

(Question read.) 

A I am sure that Mr. Boucher was aware of the 
problem. 

Q What makes you sure of that? 

A Well, I would think that--are you talking about 
the period — Just that period at that time? 

Q That period when the Fisher order was in 
October of '68 and then the problem continued through 

into 1969 . 

A I don't know when or really how much Boucher got 
Involved , 

MR. McAllister : Do you have any knowledge 

of it? 

THE WITNESS: No. 

Q Will it refresh your recollection if I asked 

you this. Do you know whether or not Mr. Boucher 

received a letter from New York or Florida about this 

specific situation of the Fisher account? 

MR. MCALLISTER: Prom whom? 
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^ Key 205 

2 MR. FOLEY: From anybody. 

3 A I do not. 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


MR. MCALLISTER: Including counsel for 

plaintiff? 

MR. FOLEY: I am not including — I am 
excluding only defendant's own attorneys. I am 
asking him does he know. 

A No, I do not. 

Q Does this refresh your recollection? 

A No. 

(Telex dated 3/6/69 marked 
Plaintiffs' Exhibit l63 for 
identification as of this 
date . ) 

MR. FOLEY: The next is a handwritten 
instruction to send a telex to Lil in Miami from 
Sraythe, dated March 13. It begins with the words 
"Please call Jean Ackerman.” 


(Wire dated March 13, 1969, 
marked Plaintiffs Exhibit 
169 fof' identification 
as of this date.) 


22 


23 


24 


25 


MR. FOLEY: The next is March 20, a telex 
from counsel to Lobe beginning, "Do we have 5 OOO 
Bartep which can be shipped?" 

(Telex dated 3/20/69 

. 1 . 

W* 
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